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THE STRUCTURE OF OVERSEAS CIVILIAN EMPLOYMENT
FOR DOD CIVIL SERVANTS & HOST NATIONAL EMPLOYEES IN EUROPE
INCLUDING PAY & ALLOWANCES

James R. Dikeman
February 2006

Warning: This outline is NOT the answer to civilian personnel issues. It is the context in

which you ought to be discussing personnel issues with Human Resources
Office or the Transportation Office.

INTRODUCTION. This outline describes the legal framework for the Department of
Defense and the Department of the Navy overseas civilian personnel programs -
primarily in European countries bordering the Mediterranean. For a discussion of
overseas personnel issues in Germany, see Litak, Mike “U.S. and Them: Citizenship
Issues in Department of Defense Civilian Employment Overseas,” The Army Lawyer
(June 2005).

BACKGROUND ON EMPLOYMENT OF HOST NATIONAL EMPLOYEES &
THE NATO SOFA.

A. The NATO SOFA & Division of Personnel. The NATO SOFA was signed
on June 19, 1951, ratified by the Senate in 1953, and entered into force with
respect to the United States on August 23, 1953. 4 U.S.T. 1792; T.I.A.S.
2846; 199 U.N.T.S. 67. The NATO SOFA is the only SOFA that has been
ratified by the Senate.

1. Elements of the U.S. Presence.

a. The “force” is comprised of military personnel. NATO SOFA, Art I,
1(a).

b. The “‘civilian component’ means the civilian personnel
accompanying a force ... who are in the employ of an armed service of
that Contracting Party.” NATO SOFA art 1.1(b). For U.S. Forces, the
civilian component is comprised of the U.S. civil servants (including
appropriated and non-appropriated employees) employed in Europe.
For a discussion of restrictions on membership in the civilian
component see page 38.

c. A “‘dependent’ means the spouse of a member of a force or of a
civilian component, or a child of such member depending on him or
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her for support.” NATO SOFA art 1.1(c).

2. Interaction of NATO SOFA Status as Members of the Force, Civilian
Component and Dependent. It is the U.S. position and practice that
individuals in one status under the SOFA can move to another status
depending on the circumstances. Consider an individual who is a
dependent spouse, who applies and is selected for an appropriated fund or
NAF position on base - the spouse would have status as a dependent, and
for work-related matters, as a member of the civilian component as well.
Further, if the spouse also happens to be a member of the reserves, the
spouse would also be member of the force while in a military status - a
SOFA trifecta.

a. What status the US Forces would assert for the individual would
depend on the circumstances at the time. If the individual was in their
military reserve status we would assert they were a member of the
force. If the individual was acting as a civilian employee, we would
assert they were a member of the civilian component. If they were
caught shoplifting off base during non-duty hours, then they would
have dependent status.

b. While it is easy for a dependent to move between the various SOFA
categories, the transition by a member of the force to a civilian
component status can be complicated by the fact that they won’t have
the right passport and, depending on the host nation’s immigration
policy, may lack the necessary entry visa.

3. Host National Employees. “Local civilian labor requirements of a force
or component shall be satisfied in the same way as the comparable
requirements of the receiving State ... The conditions of employment and
work, particularly wages, supplementary payments and conditions for the
protection of workers, shall be those laid down by the legislation of the
receiving State.” NATO SOFA art. 1X.4. For a discussion of restrictions
on membership in host-national employment, see page 13.

4. The SOFA & Bilateral Agreements. There is only one SOFA for NATO,
i.e., there is no “Italian SOFA,” “German SOFA,” etc. But, the NATO
SOFA is typically supplemented with bi-lateral agreements between the
U.S. and the European host-nations which further define membership in
these components.

B. Why Host Nation Employment Laws Apply to Host Nationals Working
For the US Forces. It’s in the NATO SOFA. “The conditions of
employment and work, particularly wages, supplementary payments and




OVERSEAS CIVILIAN EMPLOYMENT LAW

conditions for the protection of workers, shall be those laid down by the
legislation of the receiving State.” NATO SOFA art. 1X.4. Also, the Foreign
Service Act of 1980, and its predecessor, provides that federal agencies
should model their employment and pay programs on the prevailing practice
in the locality consistent with the public interest. 22 U.S.C. 3968
(predecessor section 889). These requirements are reflected in many DOD
instructions recounted later in the outline.

C. Direct & Indirect Hire Systems. The U.S. Forces in Europe operate “direct
hire” systems, that is, the U.S. Forces are the direct employer of the host
nation employees, and “indirect hire” systems where the host-nation Ministry
of Defense (MOD) is the actual employer of the host nation employees.

DOD 1400.25-M SubChapt 1231.4.2 (December 1996).

1. U.K.- U.S. Forces operate both direct hire and indirect hire systems.

2. Spain - U.S. Forces operate an indirect hire system. Spanish employees
are under contract with the Spanish MOD, i.e., they are not MOD civil
servants.

3. ltaly - U.S. Forces operate a direct hire system.

4. Greece - U.S. Forces operate an indirect hire system. Greek employees
are under contract with the Greek MOD, i.e., they are not MOD civil
servants.

5. Iceland - a unique system that has elements of both the direct hire and
indirect hire systems.

D. DOD & EUCOM Policy on Employment Outside the United States.

1. DOD Dir 1400.6 “DoD Civilian Employees In Overseas Areas”
(ASD(MRA&L) Feb. 15, 1980). Establishes basic policy for overseas
employment.

3. POLICY

3.1. When using civilian staffing support in overseas areas, each
Military Service commander shall employ a civilian manpower mix --
U.S. citizens and local nationals -- that blends financial prudence,
conformance with host country agreements or treaties, availability of
qualified local national personnel, and the desired low-key presence of
the U.S. Government abroad.
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3.2. When it is advantageous to employ civilian employees in overseas
areas, maximum use shall be made of U.S. and non-U.S. citizens
available locally. Unless precluded by treaties or other agreements that
give preferential treatment to local nationals, preference shall be given
to dependents of military and civilian personnel as provided in DoD
Instruction 1400.23 [“Employment of Dependents of Military and
Civilian Personnel Stationed in Foreign Areas” (Sept. 18, 1974)].
Personnel transferred from or recruited in the United States shall be
limited to key personnel, those regarded as essential for security
reasons, or those possessing skills that are not available locally.

3.10. When permitted by U.S. and host country treaty or agreement,
U.S. law, and management considerations, the Department of Defense
shall pattern its employment conditions for locally hired non-U.S.
citizen employees after the customs and practices of the area (DoD
Instruction 1400.10, [“Utilization by United States of Forces of Local
Nationals in Foreign Areas” (June 8, 1965]). Compensation for such
employees shall be based upon locally prevailing rates of pay. These
employees shall receive the necessary training to equip them to
perform their duties, make them more productive, and qualify them for
advancement.

2. DOD 1400.25-M, “DOD Civilian Personnel Manual” (USD(P&R)
December 1996). The basic manual for civilian personnel issues.
Subchapter (SC) 1231 covers employment of Foreign Nationals.

a. It does not apply to Civilian Marine Personnel of the Military
Sealift Command or foreign national employees serviced by
U.S. Embassies. SC1231.2

b. To reduce the need to import U.S. civil servants into foreign
countries, foreign nationals shall be employed as extensively as
possible by the U.S. Forces consistent with any agreement with
the host nation and DOD family member hiring policies. SC
1231.4.1.2.

c. The provisions of the foreign national employment system in a
foreign country apply uniformly to all elements of the U.S.
Forces. SC1231.4.2.

d. Provides that foreign national employees shall be afforded
conditions of employment that are based on prevailing
practices, local law, and customs, and are generally equivalent
to those enjoyed by persons with similar skills and in similar
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occupations in the general economy of the host country. SC
1231.4.3.6.

Labor Relations. We should follow whatever the prevailing
practices are with respect to labor management relations - to
the extent they are compatible with basic management needs of
the U.S. Forces. SC 1231.4.3.10, referencing SC 1231.4.1.1.

3. ADCON - Authority of the Service Commanders & Combatant

Commanders. The service commanders in a combatant command
retain administrative control over personnel management - the
combatant command may require notice and coordination of personnel
actions, e.g., RIFs, but it is the service commanders who have the
authority of personnel management. The combatant commander in
Europe is EUCOM and the service commanders are USAFE,
USAEUR, and COMNAVEUR-COMSIXTHFLEET.

a.

It would seem that combatant commanders have unlimited
powers reading just 10 U.S.C. 164(c).

But, the Secretary of a military department is responsible for
the administration and support of forces assigned by the
Secretary to a combatant command. 10 U.S.C. 165(b).

Administrative Control (ADCON) is defined as, “Direction or
exercise of authority over subordinate or other organizations in
respect to administration and support, including organization of
Service forces, control of resources ..., personnel management
..., and other matters not included in the operational missions
of the subordinate or other organizations.” Joint Publication 0-
2 “Unified Action Armed Forces,” at GL 4 (July 10, 2001).

The authority vested in the Secretaries of the Military
Departments in the performance of their role to organize, train,
equip, and provide forces runs from the President through the
Secretary of Defense to the Secretaries. Then, to the degree
established by the Secretaries or specified in law, this authority
runs through the Service Chiefs to the Service component
commanders assigned to the combatant commands and to the
commanders of forces not assigned to the combatant
commands. This administrative control (ADCON) provides for
the preparation of military forces and their administration and
support, unless such responsibilities are specifically assigned
by the Secretary of Defense to another DOD component. Joint
Publication 0-2 “Unified Action Armed Forces,” Chapt. 1, 19
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(July 10, 2001).

e. The Services are responsible for determining Service force
requirements to support national security objectives and
strategy and to meet the operational requirements of the
Combatant Commands. DOD Dir 5100.1 “Functions of the
Department of the Defense and its Major Components” § 6.5.1
(DA&M August 1, 2002).

4. European Command (EUCOM) policy is that “applicable labor
legislation, local customs and practices will be followed in the
employment and management of LN [host national employees] to the
maximum extent, consistent with international agreements, U.S. laws
and operating requirements of the U.S. Forces.” EUCOM Dir 30-6
“Personnel - Administration of Civilian Employees in the U.S.
European Command (USEUCOM) Area of Responsibility (AOR)”
7.a.(4) (July 6, 1999).

E. Employment at U.S. Embassies. U.S. embassies are the “other” American

civil service system overseas - the NATO SOFA does not apply to military or
civilian personnel assigned to the Chief of Mission at our embassies. The
principal international agreements dealing with embassies are the Convention
of Vienna of April 18, 1961, on Diplomatic Relations (the “Vienna
Convention on Diplomatic Relations™) and the Convention of Vienna of
April 24, 1963, on Consular Relations, (the “Vienna Convention on Consular
Relations”).

Employment with NATO. Employment at the various NATO headquarters
is another “other” employing American civilians overseas - although in this
case, not as American civil servants. The “Treaty of Paris,” July 26, 1961,
covers NATO Headquarters personnel. It applies not only to SHAPE
headquarters but to subordinate NATO headquarters as well, for example, the
personnel assigned Joint Force Command (JFC) in Naples (previously Allied
Forces South (AFSOUTH)).

U.S. LAWS & REGULATIONS APPLICABLE TO HOST NATIONAL

EMPLOYMENT.

A. U.S. Interpretation of International Agreements & International Law.

1. Treaties & Executive Agreements. Treaties are international agreements
entered into with advice and consent of Senate. Executive Agreements
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are international agreements entered into by the United States without
advice and consent of the Senate. Nevertheless, while “an executive
agreement ... does not require the advice and consent of the senate before
becoming effective, and is not a ‘treaty’ in the constitutional sense ...
under international law executive arguments [sic] such as the [Korean]
SOFA are considered treaties, and as such, become the law of the land
and supersede prior inconsistent domestic law.” B-199054 O.M., 1980
U.S. Comp. Gen. LEXIS 2110 (Comp. Gen. December 16, 1980)
(emphasis added), citing Rossi v. Brown, 467 F. Supp. 960 (D.C. 1979),
and cases cited therein; Weinberger v. Rossi, 456 U.S. 25, 102 S. Ct.
1510 (1982). (Perhaps the broadest statement of the president’s powers
in foreign relations, that the president has extra-constitutional powers in
the field of foreign relations, was advanced in United States v. Curtiss-
Wright Export Corp., 299 U.S. 304 (1936).)

Interaction of International Agreements & Subsequent Domestic Law. A
“subsequent act of Congress supersedes an inconsistent international
agreement only if the purpose of Congress to supersede the agreement is
clearly expressed.” B-199054 O.M., 1980 U.S. Comp. Gen. LEXIS 2110
(Comp. Gen. December 16, 1980), citing see Rossi v. Brown, supra, Cook
v. United States, 288 U.S. 102 (1932).

B. Statutory Structure Relating to Host National Employment. Many laws

applicable to foreign national employment are found in the Foreign Relations
provisions of the U.S. Code at Title 22 with other relevant provisions
scattered in Title 5 and Title 10.

1.

Foreign Service Act of 1980. While written primarily for the U.S. State
Department, the Act allows other U.S. agencies overseas to establish
overseas employment programs. 22 U.S.C. 3968(b). The statutes refer to
host national employees as “foreign national employees.” E.g., 22 U.S.C.
3968(a)(1). The Secretary of State has statutory authority to issue
government-wide “regulations governing the establishment and
administration of local compensation plans” but has not done so. 22
U.S.C. 3968(c).

Classification Act of 1949, 5 U.S.C. 5101. Describes the types of U.S.
civil service pay plans. This Act is interpreted as a limit on hiring U.S.
citizens as foreign national employees.

Pay — Basic Authorization for Pay of Foreign National Employees, 10
U.S.C. 1584.

Pay - Congressional Pay Cap on Host National Pay Raises. In § 8002 of
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the annual DOD Appropriations Act codified at 10 U.S.C.A. 1584 (note).

Pay - Maximum Salary for Foreign National Employees. The maximum
salary limit applies where an agency “is authorized to fix by
administrative action the annual rate of basic pay ... .” 5 U.S.C. 5373(a).

Base Closures and Severance Pay for Foreign National Employees, 10
U.S.C. 1597.

Foreign National Employees Separation Pay Account, 10 U.S.C. 1581(a),
(e).

Wage Surveys for the U.S. Federal Wage System (blue collar system) are
generally discussed at 5 U.S.C. 5344. Wage surveys can be used to set
foreign national pay.

C. DOD Directives & Manuals Regarding Foreign National Employees.

1.

DOD Dir 1400.6 “DoD Civilian Employees In Overseas Areas”
(ASD(MRA&L) Feb. 15, 1980). Establishes basic policy for overseas
employment.

DOD Dir 1400.25 “DOD Civilian Personnel Management System” (ASD
(FMP) November 25, 1996). The Assistant Secretary of Defense for
Force Management Policy, within the office of the Under Secretary of
Defense for Personnel and Readiness, is responsible for promulgating
DOD Publications to implement DoD policy and civilian personnel
management procedures. Largely, implemented by the “DOD Civilian
Personnel Manual,” DOD 1400.25-M (USD(P&R) December 1996).

DOD Dir 5120.39 (Ch 1.), “Department of Defense Wage Fixing
Authority - Appropriated Fund Compensation” (ASD(MRA&L) Nov. 16,
1994).

DOD Dir 5120.42 (Ch. 1), “Department of Defense Wage Fixing
Authority - Non-appropriated Fund Compensation Programs”
(ASD(MRAG&L) Nov. 16, 1994).

DOD 1400.25-M, “DOD Civilian Personnel Manual” (USD(P&R)
December 1996). The basic manual for civilian personnel issues.

DOD Manual 1416.8-M “Manual for Foreign National Compensation”
(ASD(FM&P) January 1990). Contains detailed procedures for
conducting wage surveys and the administration of foreign national
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compensation programs.

D. Service Instructions.

1.

SECNAVINST 5402.28A “Delegation of Authority for Determining
Compensation and Conditions of Employment of Non-U.S. Citizen
Employees in Overseas Areas” (OP-141C3 July 27, 1984).

E. EUCOM & Tri-Service Instructions.

1.

EUCOM Dir 30-2 “Personnel - Coordination of Policy Development,
U.S. Civilian Personnel” (July 24, 1995).

EUCOM Dir 30-6 “Personnel - Administration of Civilian Employees in
the U.S. European Command (USEUCOM) Area of Responsibility
(AOR)” (July 6, 1999).

For Italy - The *“Tri-Component Instruction” CINCUSNAVEURINST
5840.2D, USAREUR Req 550-32, USAFE Inst. 36-101, “Regulations on
Personal Property, Rationed Goods, Motor Vehicles and Drivers’
Licenses, Civilian Component Status, and Access to Facilities by Italian
Labor Inspectors” (April 4, 2001). A cats-and-dogs instruction as per
title, includes the rules for determining civilian component status.

F. Commander U.S. Naval Forces Europe Instructions (COMUSNAVEUR

INST), previously this command was the Commander in Chief, U.S. Naval
Forces Europe (CINCUSNAVEUR or CNE).

1.

COMUSNAVEUR INST 5450.15F “Functions and Tasks of the
Commander, U.S. Naval Forces Europe Force Civilian Personnel
Director; Director, Civilian Personnel Programs; And Command Deputy
Equal Employment Opportunity Officer” (CNE 016 July 21, 2003).

COMUSNAVEUR INST 5830.2C “Administrative Investigations” (CNE
013 June 14, 2001), includes mention of litigation reports which is out of
date with respect to litigation reports for cases in foreign courts.

CINCUSNAVEUR INST 12000.1 “Personnel Manual for United
Kingdom Employees” (CNE 016 12 Jan 01).
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IV. EUROPEAN UNION EMPLOYMENT LAW.

A. EU Law Constitutes a Backdrop. Although the U.S. is not a member of the
European Union (EU), EU laws on employment provide a backdrop to
employment law in the member countries. Typically, member nations have
to pass laws to implement EU laws or directives. (EU regulations, on the
other hand, apply to member states immediately.) EU laws and directives
then become a condition of employment of the host nation and applicable to
the U.S. Forces employment of host nation employees by NATO SOFA art.
IX.4. EU directives will play an increasingly important role in employment
by U.S. Forces in Europe.

1. EU Regulation 1612/1968 prohibits EU national origin discrimination in
hiring by employers in EU member countries. In other words, local
employers cannot have a preference for employees of a particular EU
nationality, e.g., no preference for Italians in Italy etc.

2. The most important of recent EU directives affecting Italian employment
are directives on:

- Part-time workers (EU Dir 81/1997);
- Fixed-term workers (CE70/1999); and
- Parental leave (CE 34/1996).

3. Near-term EU initiatives include:
- Telework;
- Temporary work agencies.

B. The Rome Treaty (1957), established the “Common Market” and contained
embryonic social policy. Provided for:

1. Free Movement of Workers (Art. 39) including:
a. Abolition of restrictions on movement of workers;
b. Rights of entry and residence;

c. Social security coordination - regulating social security payments as
the employee moves from country to country.

10
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2. Equal pay for equal work for male and female employees. Rome Treaty,
Article 140. Four directives on Equal Treatment have been issued.

3. Harmonization of Legislation on Worker Protection. Directives have
been issued on collective redundancies (RIFs), transfers of businesses,
and employer insolvency. The directives allowed the member nations to
implement by different means, e.g., legislation or “arrangements”
between management and labor.

C. Single European Act (1986). Marked a shift from the Common Market,
which was never really achieved, to a Single European Market allowing for
the movement of capital, labor and goods. Established a Council of
Ministers with “weighted voting” known as Qualified Majority Voting.

1. Covered Worker Health and Safety.

2. Working Time Directive issued in 1993, included items such as
mandatory rest times.

3. Charter of Fundamental Social Rights of Workers (1989).

D. Maastricht Treaty (1992). Generally known for aiming for a Social Europe
with “Two Speeds,” one speed for 14 of the member states with a second
(slower) speed for the UK. Employment directives issued under the treaty
include:

1. European Works Council Directive (No. 45/1994);
2. Parental Leave Directive (1996);

3. “Burden of Proof” Directive (1997) reversing the burden of proof in sex
discrimination cases;

4. Part-time Work Directive (1997).

E. Amsterdam Treaty (1997, effective May 1, 1999).

1. Part of a response to unemployment problems and the need to create jobs
in the EU.

2. Added Article 13 to the 1957 Rome Treaty, dealing with discrimination
on the basis of race, ethnic origin, religion and sex. The concern was

11
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driven in part over expansion of the EU into former Warsaw Pact nations.
Article 13 needs to be implemented by member nations in their domestic
law.

Eliminated the “two speed” program; UK now fully joined.

Stronger emphasis on Gender Equality. Allows for “positive
discrimination” (affirmative action(?)). Member states may provide
advantages for under-represented group (legislative note relates the
under-represented group is women) in professions.

Chapter on Employment Policy calling for:

a. A coordinated employment strategy;

b. EU employment guidelines replaced the attempt at harmonization of
the rules; and

c. Measures to stimulate employment.

V. EMPLOYMENT PROGRAMS FOR HOST NATIONAL EMPLOYEES.

12

A. Basic Authorization for Host National Employment Programs.

1.

“Local civilian labor requirements of a force or component .. .” NATO
SOFA art IX 4.

Basic Authorization for Overseas Employment Programs. Although
83968 was written for the Department of State, all U.S. agencies
operating overseas are authorized to establish employment programs for
foreign national employees. 22 U.S.C. 3968(b).

Basic Authorization for Position Classification. Federal agencies
operating overseas “shall establish compensation (including position
classification) plans for foreign national employees ... .” 22 U.S.C.
3968(a)(1) (parenthetical comment in original).

Basic Definition of Employee Under Title V. “For the purpose of this
title [Title V], “‘employee’, except as otherwise provided by this section or
when specifically modified, means an officer and an individual who is

(1) appointed in the civil service by one of the following acting in
an official capacity ... (C) a member of a uniformed service
[or] (C) an individual who is an employee under this section;
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(2) engaged in the performance of a Federal function under
authority of law or an Executive act; and

(3) subject to the supervision of an individual named by
paragraph (1) of this subsection while engaged in the
performance of the duties of his position.”

5 U.S.C. 2105(a). Presumably, this definition is broad enough to
encompass direct hire host national employees. The section 2105
definition should not be confused with the more restricted definitions of
“employee” for purposes of adverse actions at 5 U.S.C. 7501(1) and
appeals to the Merit Systems Protection Board at 5 U.S.C. 7511(a)(1).

Office of Personnel Management (OPM) Rule. “Persons who are not

citizens of the United States may be recruited overseas and appointed to
overseas positions without regard to the Civil Service Act.” 5 C.F.R. 8.3.

B. Eligibility for Host Nation Employment.

1.

NATO SOFA. The SOFA simply relates to “[l]ocal civilian labor
requirements ... .” SOFA art. IX.4. Either bi-lateral agreements, union
contract provisions, or hiring practices typically limit local employees to
citizens of the host nation. Note that EU Regulation 1612/1968 prohibits
hiring preferences based on citizenship among EU members.

Limits on American Citizens Being Hired as Host Nation Employees.

a. The Classification Act of 1949. This Act is interpreted as a limit to
hiring U.S. citizens as foreign national employees; the law is
commonly misstated as requiring U.S. citizens to be paid in dollars.
Instead, the statute provides that the General Schedule (GS) pay
system applies to all positions in a federal agency, 5 U.S.C. 5101,
except those positions excluded by § 5102. One of the exceptions in
85102(c)(11) is for “aliens or noncitizens” of the U.S. who occupy
positions outside the United States, i.e., host national employees.
There is no exception from GS for U.S. citizens who occupy positions
outside the United States. Another exception from the GS pay
schedule is “employees whose pay is not wholly from appropriated
funds of the United States.” 5 U.S.C. 5102(c)(14).

(1) Thus, if you are a U.S. citizen, you should be employed and paid
as a GS, while host national employees are in a separate
employment schedule and are paid in local currency. So, U.S.

13
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citizens (including dual nationals) should not be employed as
host national employees in appropriated fund positions.

(2) The limit on hiring American citizens as host national employees
would not apply to non appropriated fund (NAF) positions which
are typically found in Exchange and morale, welfare and
recreation (MWR) organizations.

(3) The Classification Act restriction only applies in direct hire
countries (e.g., Italy) where the U.S. is the actual employer of the
LNs. It does not apply in indirect hire countries where the host
nation Ministry of Defense actually employs the LNs, e.g.,
Greece and Spain.

b. Hiring A U.S. Citizen As A Host National Employee Is Inconsistent

With DOD Regulations. A “Foreign National Employee” is defined
as a “non-U.S. citizen employed by the U.S. Forces outside the United
States, its territories and possessions.” DOD 1416.8-M, Manual for
Foreign National Compensation, DL 1.1.4. (ASD(FM&P) January
1990).

C. Host National Employee Pay.

Basic Rules for Foreign National Pay.

a. DOD’s Ability to Fund — Basic Authorization Foreign National

Employees Pay. From time-to-time the annual appropriations act has
a ban on payment of appropriated funds as salaries to individuals who
are not U.S. citizens. Such laws prohibiting the payment of pay or
expenses to a person not a citizen of the United States do not apply to
DOD personnel. 10 U.S.C. 1584.

. Pay & The Foreign Service Act of 1980. The key to designing and

operating a foreign national employment program is Section 408 of
the Foreign Service Act of 1980, codified at 22 U.S.C. 3968, which
requires that federal agencies model their employment program on the
prevailing practice in the locality consistent with the public
interest. 22 U.S.C. 3968(a)(1) (predecessor section is 889). With
very few exceptions, if an employment practice is a prevailing
practice in the locality, the U.S. Forces can implement the practice
even if it is contrary to employment practices for American
employees, or contrary to U.S. employment or fiscal laws. Under the
provisions of 22 U.S.C. 889, “compensation plans for aliens need not
be limited by laws and regulations applicable to [American]
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employees subject to the civil service laws and regulations generally,
and that where such plans are consistent with the local practice and in
the public interest, no question would arise as to the availability of
appropriations to meet the cost of such plans.” 51 Comp. Gen. 123,
B-173210, 1971 U.S. Comp. Gen. LEXIS 68 (August 24, 1971). The
“prevailing practice in the public interest” is the standard for
determining whether an employment practice can be adopted.

(1) Leqislative History. The Foreign Service Act of 1946 was
amended by adding the “provision in section 889 providing for
the setting of compensation plans based on locality prevailing
wage rates was added by a 1960 amendment, section 6 of public
law no. 86-723, September 8, 1960 (74 Stat. 831) ... .” B-199054
0.M., 1980 U.S. Comp. Gen. LEXIS 2110 (Comp. Gen.
December 16, 1980) (discussing 29 U.S.C. 889, the predecessor
to 3968). The provisions of section 889 were modified and
transferred to section 3968 in section 408 of the Foreign Service
Act of 1980.

(2) The Foreign Service Act of 1980, is PL 96-456, 94 Stat 2071
(Oct 17, 1980). The bills involved were: 96 HR 4674; 96 S.
1450; 96 S. 3025; 96 HR 6790; 96 S. 3058.

c. Congressional Pay Cap on Host National Pay Raises. The pay cap
first appeared in the DOD appropriations act in 1987 and then for
every year since 1989. Sec. 8002 P.L. 106-79 “DOD Appropriations
Act 2000" (25 Oct. 1999) codified at 10 U.S.C.A. 1584 (note). It
limits pay raises for foreign national employees to the higher of the
percentage increase to the basic pay raise for DOD GS employees
(i.e., without locality pay) or the percentage increase the host nation
gives its own civil servants. Note: there are no Comptroller General
decisions interpreting the pay cap on raises.

d. Maximum Salary for Foreign National Employees.

(1) The Statutory Limit. The maximum salary limit applies where an
agency “is authorized to fix by administrative action the annual
rate of basic pay ....” 5 U.S.C. 5373(a). “[B]y administrative
action” means the agency, not Congress, sets the basic rate of
pay. The annual rate of basic pay cannot be fixed at a rate more
than the rate for level 1V of the Executive Schedule. 5 U.S.C.
5373(a). The annual rate of basic pay for an employee paid from
nonappropriated funds may not be fixed at a rate greater than the
rate for level I11 of the Executive Schedule. 5 U.S.C. 5373(b).

15
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(@)

3)

(4)

DOD Limits - The *“Manual for Foreign National Compensation.”
“The total annual pay for an employee established under the
delegated authorities may not be more than the maximum
payable rate for General Schedule (GS)-18.” DOD 1416.8-M
IC1.2.3.2.3. (ASD(FM&P) January 1990).

DOD Limits - “DOD Civilian Personnel Manual.” “The total pay
for an individual established under delegated authorities may not
be more than the maximum payable rate for Executive Level I1V.”
DOD 1400.25-M SubChapt 1231.5.3.3 (USD(P&R) Ch.2
January 12, 1998) (emphasis added). GS-18 and Executive Level
IV pay, are the same. The GS-18 grade was eliminated between
the 8 years of the two instructions.

(@) Positions at grades GS-16, GS-17, and GS-18, were replaced
by Senior Level (SL) Positions under the Federal
Employees Pay Comparability Act of 1990 (Pub. L. 101-
509). SL positions are classified above GS-15 of the
General Schedule but are ungraded. U.S. Office of
Personnel Management, Operating Manual Update,
“Glossary of Terms Used in Processing Personnel Actions”
at 35-13 (Update 35 October 1, 2000), citing 5 C.F.R. part
319.

Pay/YR 2001 2002 2003
GS-18*  $96,652 - 99,096 - 102,168 -
125,700 130,000 134,000

ES-IV 125,700 130,000 134,000
ES-111 133,700 138,200 142,500

* Range for SL pay.

(5) The Executive Schedule (ES) levels of pay should not be

confused with the Senior Executive Service (SES) pay levels.
The Executive Schedule has five levels with Level | the highest.

(@) E.S. Level I is for members of the Cabinet, e.g., Secretary of
State, Secretary of Defense. 5 U.S.C. 5312.

(b) E.S. Level Il is typically for the Under Secretary level, e.g.,
the Under Secretary of Defense (Personnel Readiness), the
Under Secretary of State. 5 U.S.C. 5314.
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(6)

(c) E.S. Level IV is typically for the Under Secretaries of the
three services, e.g., the Under Secretary of the Navy, the
Assistant Secretaries of the services, e.g., the Assistant
Secretary of the Navy (Manpower & Reserve Affairs), the
DOD General Counsel and the General Counsels for the
three services. 5 U.S.C. 5315.

The SES on the other hand has six levels (6 being the highest and
1 the lowest). The pay for SES ranges from 120% of GS-15 for
SES 1 to Executive Service Level 1V for SES 6. 5 U.S.C.
5382(b), 5376(b)(1).

e. DOD & EUCOM Policy on Host National Employee Pay. There are

two basic policies regarding the establishment of foreign national pay:

1)

(2)

(3)

(4)

()

The average pay of foreign national employees of the U.S.
Forces shall equal the average pay of the non-U.S. Forces sector
in the host nation, DOD Manual 1416.8-M, 1C1.2.3.1.1
(ASD(FM&P) January 1990); and

The total compensation of employees of the U.S. Forces shall
equal the total compensation of the non-U.S. Forces sector in the
host nation. DOD Manual 1416.8-M, 1C1.2.3.1.2 (ASD(FM&P)
January 1990).

Terms and conditions of employment will be favorable enough to
meet existing fair standards in the labor market but not so
advantageous as to create a privileged group within the country.
EUCOM Dir 30-6 “Personnel - Administration of Civilian
Employees in the U.S. European Command (USEUCOM) Area
of Responsibility (AOR)” 7.a.(6) (July 6, 1999).

Compensation levels and conditions of employment should
normally be comparable to those governing similar occupations
in the host nation economy, or, when appropriate, comparable to
similar wage and salary scales of the host nation civil service.
EUCOM Dir 30-6 “Personnel - Administration of Civilian
Employees in the U.S. European Command (USEUCOM) Area
of Responsibility (AOR)” 18.a.(3)(a) (July 6, 1999) .

“If inclusion of the host government (national, state, and local
levels) is not feasible, document the reasons for its exclusion and
include the documentation in the country plan or in survey
reports to the ASD(FM&P).” DOD Manual 1416.8-M “Manual

17
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f.

for Foreign National Compensation” §C3.2.7 (ASD(FM&P)
January 1990).

Interest Bearing Accounts Are Authorized. “[P]Jayments by the
Government and employees to a trust or other fund in a financial
institution in order to finance future benefits for employees, including
provision for retention in the fund of accumulated interest for the
benefit of covered employees.” 22 U.S.C. 3968(a)(1)(C) (emphasis
added).

. Social Security Plans. Participation in local social security plans is

specifically authorized in the Foreign Service Act. 22 U.S.C.
3968(a)(1).

. Foreign National Pay & Protection for Comptrollers. The prevailing

practice in Columbia (the locality) allowed employees to take
advances on their severance pay. The employees however, could lose
eligibility for the advance pay if, e.g., they were fired for cause.
Because the disqualification, e.g., the termination for cause, could
take place after the employee had already borrowed the money, the
State Department was concerned that its certifying officers who made
the payments would be liable under 31 U.S.C. 82c (1976) for
incorrect payments. GAO held not. “As a general proposition, if
certifications are made in accordance with the conditions set forth
above, then the certifying officer would not be held liable for
otherwise proper payments if the FSN employee should subsequently
lose his eligibility for severance pay, for causes which did not exist at
the time of the payment, or which existed but which the certifying
officer did not know of and had no reason to know of.” B-192511,
1979 U.S. Comp. Gen. LEXIS 2456 (Comp. Gen. June 8, 1979).

. The Comptroller General Treats Agency Requlations with

Extraordinary Deference. GAO denied payment of a night
differential, in part, because the State Department had issued
regulations requiring approval in Washington for payment of night
differentials, and Voice of America officials in Antigua had failed to
get such approval before implementing the differential. Matter of
VOA Relay Station, Antigua, B-227411, 1988 U.S. Comp. Gen.
LEXIS 494 (Comp. Gen. May 19, 1988).

. Leave Provisions. Statutes discussing leave are somewhat

inconsistent.

(1) The Foreign Service Act provides for:
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- leave with pay, in accordance with prevailing law and
employment practices in the locality without regard to
restrictions in U.S. law, 22 U.S.C. 3968(a)(1)(A);

- programs for voluntary transfers of leave and voluntary
leave banks, 22 U.S.C. 3968(a)(1)(B).

(2) While the Title 5 provision relates that “alien employees who
occupy positions outside the United States” may be granted
“leave of absence with pay, not in excess of the amount of annual
and sick leave allowable to [American] citizen employees” under
Title 5. 5 U.S.C. 6310.

(3) In practice, federal agencies follow the Title 22 provision and
provided for leave in accordance with practices in the locality.

(4) Absence Resulting from Hostile Action Abroad. Whether leave
is granted to an “alien employee under section 6310 ... or section
408 of the Foreign Service Act of 1980 [22 U.S.C. 3968]” leave
may not be charged due to an absence “not to exceed one year,
due to an injury - (1) incurred while serving abroad and resulting
from war, insurgency, mob violence, or similar hostile action ...
7 5 U.S.C. 6325. Unless, the absence or the mob action (the
statute isn’t clear) is “due to vicious habits, intemperance, or
willful misconduct on the part of the employee.” 5 U.S.C.
6325(2). This same provision applies to American civil servants.

2.  What the “Prevailing Wage Rate” Criteria Allows Agencies To Do.

a. Advances on Salary Otherwise In Violation of U.S. Laws. The
Comptroller General approved advances on salary for SETAF local
national (Italian) employees, which for American employees would
have violated 31 U.S.C. 529 and 665(a) prohibiting payments in
advance of services or in advance of appropriations. This even
though there was “no Italian law specifically governing salary
advances or loans to personnel of private employers.” The
Comptroller General approved the payments because “it is local
custom and practice for industrial employers to make such payments.
... Accordingly, if the department determines that payments similar to
that here involved are in the public interest and the matter of adopting
such practice is coordinated with other agencies of the United States
operating in Italy, we will not object to the payment of the instant
voucher and others similar thereto.” B-166917, 1969 U.S. Comp.
Gen. LEXIS 2544 (June 10, 1969).

19
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b. Advance Pay.

(1) Prevailing Practice Rule. Despite statutory restrictions ordinarily
applicable to federal agencies with respect to advances on pay,
advance pay may be provided to host national employees if such
payments are the prevailing practice in the locality. B-192511,
1979 U.S. Comp. Gen. LEXIS 2951 (Comp. Gen. February 5,
1979) (advance severance pay).

(2) Advance Pay for Medical Treatment. Up to three months
advance pay can be paid to a host national employee who is
located outside the country where hired pursuant to agency
authorization and “requires medical treatment” outside country
where hired. 5 U.S.C. 5927(a)(3).

. Transfers Between Appropriated Fund and Non-Appropriated Fund

Without Loss of Benefits. Executive Agreement between U.S. and
the Republic of the Philippines provided that the U.S. Forces were a
single employer and employees could transfer between appropriated
fund and non-appropriated fund activities without loss of leave, length
of service computations, severance pay etc. Under the provisions of
22 U.S.C. 889 “compensation plans for aliens need not be limited by
laws and regulations applicable to [American] employees subject to
the civil service laws and regulations generally, and that where such
plans are consistent with the local practice and in the public interest,
no question would arise as to the availability of appropriations to meet
the cost of such plans. Therefore, we see no legal objection to
regarding the United States Armed Forces in the Republic of the
Philippines as one employer in order to permit the benefits in question
and to give full effect to the terms of the agreement.” 51 Comp. Gen.
123, B-173210, 1971 U.S. Comp. Gen. LEXIS 68 (August 24, 1971).

d. Retroactive Pay Allowed.

(1) Generally, American civil servants have “no entitlement to
retroactive pay absent a provision in an employment contract or
express statutory authorization.” Given the provision of 22
U.S.C. 889, “such limitation would not necessarily apply to
foreign nationals employed outside the United States by the
United States government” where the prevailing practice in the
locality was to make retroactive payments “provided such
payments are determined to be consistent with the public interest
and the agency pay practice is coordinated with other agencies of
the United States operating in Canada.” B-191860, 1979 U.S.
Comp. Gen. LEXIS 3044 (January 10, 1979), citing see 40
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Comp. Gen. 650 (1961). The specific situation in Canada was
that there was a lag between the expiration of union contracts and
the date a new contract was accepted. Not only did Canadian
employees receive the pay increase retroactive to the expiration
of the prior contract, so too did former employees separated by
retirement, resignation, or reduction in force.

(2) GAO allowed retroactive payment of pay where the agency’s
implementing regulations allow it and it was a prevailing practice
in the locality. Matter of VOA Relay Station, Antigua, B-227411,
1988 U.S. Comp. Gen. LEXIS 494 (Comp. Gen. May 19, 1988)
(“The applicable [internal State Department] regulations
pertaining to retroactive increases provide that premium
compensation pay, such as night differential, cannot be
retroactively granted unless data is available indicating it is a
local prevailing practice in the area to grant a retroactive
increase.”).

(3) Note that the applicable DOD regulation practically forbids
retroactive payments. DOD 1416.8-M “Manual for Foreign
National Compensation” JC3.6 (ASD(FM&P) January 1990).

e. Where There Is No Prevailing Practice - Host national Filipino base
guard denied pay for pre-shift muster and relief transport time where
local practice in the Philippines was to not pay guards for muster and
transportation time. B-186957, 1977 U.S. Comp. Gen. LEXIS 2939
(Comp. Gen. February 9, 1977).

f. Not All Prevailing Practices Are Allowed - The Statute Only
Stretches So Far. The agencies are allowed to follow most, but not
all, “prevailing practices.” In Columbia, it was prevailing practice for
employers to advance pay to employees, and if the employee was
terminated before the advance was paid off, to waive collection of the
advance pay owed. GAO agreed to the advance pay but not to the
waiver of collection. The “Department may not, solely because
practice of local employers is not to seek recovery, refrain from
collection efforts when alien employee loses eligibility for certain
compensation. Federal claims collection act mandates attempts to
recover.” B-192511, 1979 U.S. Comp. Gen. LEXIS 2456 (Comp.
Gen. June 8, 1979), citing 31 U.S.C. 951-953 (1976). Presumably the
failure to collect a debt owed the U.S. government would be
inconsistent with the public interest, but oddly, that was never
discussed in the decision.

21
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Host National Compensation Plan must Be “Consistent with the Public
Interest.” 22 U.S.C. 3968(a)(1). The public interest requirement is not a
separate basis for establishing a component of pay - all pay components
must be a prevailing practice and consistent with public interest. B-
199054 0.M., 1980 U.S. Comp. Gen. LEXIS 2110 (Comp. Gen.
December 16, 1980) (“we do not believe that the above-quoted phrase
[‘to the extent it is consistent with the public interest’] grants authority
for an agency to adopt a practice that is not a prevailing wage rate or
compensation practice for corresponding types of positions in the
locality.”)

Coordination With Other Federal Agencies. Based on the legislative
history of section 889, the Comptroller General wants federal agencies to
coordinate implementation of the compensation programs. B-166917,
1969 U.S. Comp. Gen. LEXIS 2544 (June 10, 1969) (salary advances and
loans were a prevailing practice and could be adopted by the Army when
the “practice is coordinated with other agencies of the United States
operating in Italy”); 40 Comp. Gen. 650; B-145804, 1961 U.S. Comp.
Gen. LEXIS 141 (May 26, 1961) (purchase of insurance plans for health
and retirement programs were a prevailing practice and could be adopted
by the State Department which “should be coordinated with other
agencies operating in the locality so that the same or a substantially
similar practice will be followed by each of the other agencies operating
in that area.”). Coordination is also required by the DOD Manual for
Foreign National Compensation. DOD 1416.8-M C3.5.1.3.
(ASD(FM&P) January 1990).

How a Prevailing Practice Is Determined in DOD. The Comptroller
General issued a decision interpreting “prevailing wage rates and
compensation practices” in 22 U.S.C. 889(a), the predecessor to 22
U.S.C. 3968(a)(1), which is recounted in the DOD Manual for Foreign
National Compensation. DOD 1416.8-M C3.5.1 (ASD(FM&P) January
1990), quoting 40 Comp. Gen. 650, B-145804, 1961 U.S. Comp. Gen.
Lexis 141 (May 26, 1961). To be a prevailing practice:

a. The practice should be substantially followed by local employers in
the area, C3.5.1.1,;

b. Adoption of the practice should be consistent with the public interest,
C3.5.1.2;

c. The manner of adopting the practice should be coordinated with other
U.S. government agencies so that the same or a substantially similarly
practice will be followed by each Agency operating in that area,
C3.5.1.3;
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d. Plus DOD provides “the following additional guidance”:

(1) Anemployment practice shall be considered to be a prevailing
practice when a majority of survey firms employing a majority of
the survey population follows the practice. C3.5.2.1.

(2) Any rate or level paid by a simple majority of the survey firms
shall be considered to be a prevailing practice, providing the
number of employees at the rate or level exceeds the number
receiving any other rate or level. C3.5.2.1.2.

(3) Application of the two provisions above “must be consistent with
operational requirements and compatible with the basic
management needs of the U.S. Forces.” C3.5.2.2.3.

D. DOD Directives & Manuals Regarding Host National Employee Pay.

1.

DOD 1400.25-M, “DOD Civilian Personnel Manual” (USD(P&R)
December 1996). Subchapter 1251 covers Compensation of Foreign
Nationals.

a. Does not apply to MSC civilian marine personnel or foreign national
employees serviced by U.S. embassies. S.C. 1251.2.

b. The Assistant Secretary of Defense for Force Management Policy
(ASD(FMP)) reporting to the Under Secretary of Defense (Personnel
and Readiness) (USD(P&R), has program responsibility and approve
exceptions to the provisions of DoD 1416.8-M. S.C. 1251.4.1.

c. The DOD Civilian Personnel Management Service (CPMS) provides
technical advice on compensation and reviews reports of country
compensation plans. S.C. 1251.4.2.

DOD Manual 1416.8-M “Manual for Foreign National Compensation”

(ASD(FM&P) January 1990). Contains detailed procedures for
conducting wage surveys and the administration of foreign national
compensation programs. (Superseded DOD 1416.8-M “DoD Manual for
Foreign National Compensation (Dec 1980).)

a. The Manual represents “the preferred methodology for wage
determination ... .” Departure from these procedures must receive
prior approval of the Assistant Secretary of Defense (Force
Management and Personnel) (ASD(FM&P)). DOD 1416.8-M

23
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1C1.2.3.1.1.1. (ASD(FM&P) January 1990).

1)

2

Unresolved differences [presumably between the services]
relating to ... wages ... shall be referred by the cognizant
commander in chief to the ASD(FM&P). 1C1.2.3.2.1.

Deviations from the prevailing practice, sometimes referred to as
public interest determinations, shall be referred by the
cognizant commander in chief to ASD(FM&P).

b. The Manual does not apply:

1)

)

(3)

To designated DOD units authorized to use the Dept of State
Joint Compensation Plan for Local Employees - instead an
interagency Memorandum of Agreement applies. Typical units
that the Manual does not apply to are the U.S. Information
Agency, military or agricultural attachés, AID Missions, and
such. The Memorandum of Agreement is in DoD 1416.8-M app.
1 (January 1990).

To indirect hire systems where the U.S. Forces, by agreement,
use host government compensation system, and the U.S. Forces
do not retain pay fixing authority; however, the total
compensation comparability provisions apply in all cases. DOD
Manual 1416.8-M, Forward (ASD(FM&P) January 1990).

Nevertheless the Manual “shall be used to establish bargaining
parameters for agents negotiating for the U.S. Forces in indirect
hire situations where country-to-country or other agreements
provide for the negotiation of wages and benefits.” DOD Manual
1416.8-M, Forward (ASD(FM&P) January 1990).

c. Definitions:

(1)

()

(3)

“Foreign National Employee” is a “non-U.S. citizen employed by
the U.S. Forces outside the United States, its territories and
possessions.” DL1.1.4.

“Base Pay” is that “part of U.S. Forces total pay” from which
“premium pay and certain other allowances” are computed.
fDL1.1.1.

“Benefit Component” is the “fringe benefits granted by U.S.
Forces to foreign national employees” and by host nation
“employers to their employees.” {DL1.1.2.
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(4) “Consolidated Allowance” is an “allowance paid by the U.S.
Forces to represent a wide variety of non-U.S. Forces pay that is
considered in arriving at total pay for positions comparable to
U.S. Forces positions.” {DL1.1.3.

(5) Pay and Benefit Components are listed in DOD 1416.8-M app. 2
(January 1990).

d. Grading Structures & Classification.

(1) All components of U.S. Forces must adopt and uniformly apply
the same grade and step-rate structure within a country. Manual
1416.8-M, 1C2.1 (ASD(FM&P) January 1990).

(2) Host nation prevailing practices are the key to the grade structure
and classification for host nation employees. The U.S. GS and
FWS grade structures may be used if compatible with host nation
practices, otherwise an alternative has to be developed. {{C2.2.
& C2.3.

e. Wage Surveys & Benefit Analysis. Chapter 3 contains an extensive
discussion on how to conduct full-scale wage surveys including
regression analysis while Chapter 4 discusses benefits. “A full-scale
survey includes developing a current sample of establishments and
collecting salary, wage, and benefit data by visits to these
establishments.” C3 Introduction. The discussion of benefits analysis
provides general guidelines. Update Surveys are discussed in Chapter
5. Reports are discussed in Chapter 7.

(1) Full-scale wage surveys should be done “at least very 3 years, or
more frequently if economic conditions are unstable.” {C3
Introduction.

(2) Update surveys are conducted in intervening years.

(3) The wage survey area “normally encompasses the area
surrounding the U.S. Forces work sites within which the
predominant number of employees reside, and within which
workers may change employers without changing residences.”
fiC3.2.6.1. The survey area can be expanded if there is an
insufficient industrial base or significant recruitment from
elsewhere. §C3.2.6.1.

Comment:  The instruction does not explain why host-nation companies should be
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Comment:

interested in taking the time and expense to participate in the studies. Nor
does the instruction authorize payment to these companies.

(4) Survey industries should come “from the broadest feasible
universe of non-U.S. Forces industries, including civilian and
military branches of the host government. If inclusion of the host
government (national, state, and local levels) is not feasible,
document the reasons for its exclusion and include the
documentation in the country plan or in survey reports to the
ASD(FM&P).” §C3.2.7.

(5) To avoid the appearance of a conflict of interest, the instruction
suggests that each data collector team have no more than one host
national employee member. §C3.3.2.

f. Alternatives to Surveys. The alternatives discussed in Chapter 6 do

not applicable to the European Theater.

The discussion on alternatives to surveys does not include purchasing wage
data from employer federations.

g. When Do Pay Raises Become Effective? “The general policy for

selecting the effective date for changes in compensation and
conditions of employment is that such changes shall be effective no
earlier than the date competent administrative authority (in this case
the component to whom wage fixing authority has been delegated)
takes final action to approve changes. ... Unless unquestionable legal
authority for retroactive changes exists, all changes in compensation
and conditions of employment shall be effective no earlier than the
date the wage fixing authority takes final action to approve the
changes.” DOD 1416.8-M 1C3.6 (ASD(FM&P) January 1990).

(1) Exceptions to the general policy can be justified under the
authority of “specific provisions of controlling treaties and
agreements” or the Foreign Service Act of 1980 “if supported by
local custom and practice.” ]C3.6.

(2) The statute providing for retroactive pay, 5 U.S.C. 5344, is only
applicable to U.S. citizens and “cannot be used as the authority
for retroactive adjustments for foreign national employees.”
iC3.6.

(3) See page 19 for decisions on retroactive pay.
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E. Base Closures and Severance Pay for Foreign National Employees.

1. The Secretary of Defense is required to have guidelines for the manner in
which reductions in the number of civilian positions in DOD are carried
out during a fiscal year. 10 U.S.C. 1597(a) & (b). The guidelines shall
include positions for reviewing civilian procedures in the following order:

a. Positions filled by foreign national employees overseas;
b. All other positions filled by civilian employees overseas;

c. Overhead, indirect, and administrative positions in headquarters or
field operating agencies in the United States;

d. Direct operating or production positions in the United States.
10 U.S.C. 1597(b).

2. The Treasury has an account “known as the ‘Foreign National Employees
Separation Pay Account, Defense’. The account shall be used for the
accumulation of funds to finance ... separation pay for foreign nationals
...” who are “employed by the Department of Defense, and foreign
nationals employed by a foreign government for the Department of
Defense” where separation pay is provided for in a contract, treaty, or
memorandum of understanding with a foreign nation. 10 U.S.C. 1581(a),

(€).

3. Severance pay is not available however, “if the termination of the
employment of the foreign national is the result of the closing of, or the
curtailment of activities at, a United States military facility in that country
at the request of the government of that country.” 10 U.S.C. 1592.

VI. ADMINISTRATION OF HOST NATIONAL EMPLOYMENT IN EUROPE.

A. Joint Personnel Committees. The Combatant Command Commander shall
establish joint personnel committees with DOD Component representation as
applicable to the situation. The committees may be established on an area or
country basis. Consideration will be given to participation by other parties
such as other government agencies or allied forces. DOD 1400.25-M “DOD
Civilian Personnel Manual” SC 1231.4.5 (USD(P&R) December 1996).

1. At least with respect to coordination within the services, the Joint
Civilian Personnel Committees (JCPCs) fulfill the requirement that
foreign national pay issues be coordinated among overseas agencies.
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DOD 1416.8-M “DOD Manual for Foreign National Compensation”
C3.5.1.3 (ASD(FM&P) January 1990); B-166917, 1969 U.S. Comp. Gen.
LEXIS 2544 (June 10, 1969) (salary advances and loans were a
prevailing practice and could be adopted by the Army when the “practice
is coordinated with other agencies of the United States operating in
Italy””); 40 Comp. Gen. 650; B-145804, 1961 U.S. Comp. Gen. LEXIS
141 (May 26, 1961) (purchase of health and retirement insurance plans
could be adopted by the State Department which “should be co-ordinated
with other agencies operating in the locality so that the same or a
substantially similar practice will be followed by each of the other
agencies operating in that area.”).

2. Among the primary responsibilities of the JCPCs is to set pay for host
national employees and conduct negotiations with host national unions.

a. Recall that the NATO SOFA provides that, “The conditions of
employment and work, particularly wages, supplementary payments
and conditions for the protection of workers, shall be those laid
down by the legislation of the receiving State.” Article 1X.4
(emphasis added). Where we are the direct hire employer in Europe,
the result is that the JCPCs typically end up negotiating labor
contracts (often titled “conditions of employment”) with host national
labor unions.

b. For “direct hire employees (paid from either appropriated or non
appropriated funds), the joint committee shall seek to establish a
uniform position on salaries, wages, fringe benefits, and other terms
of employment for foreign national employees. The terms of
employment established shall be in accordance with the provisions of
controlling treaties, administrative and labor management agreements,
and this Subchapter.” DOD 1400.25-M “DOD Civilian Personnel
Manual” SC 1231.4.5.1 (USD(P&R) December 1996).

B. SECNAVINST 5402.28A “Delegation of Authority for Determining
Compensation and Conditions of Employment of Non-U.S. Citizen
Employees in Overseas Areas” (OP-141C3 July 27, 1984). Implements DOD
instructions on foreign-national pay. Provides the delegation of authority
from SECNAYV through CNO to the Commander U.S. Naval Forces Europe
(NAVEUR) with respect to compensation and other terms and conditions of
employment for foreign nationals in appropriated and non-appropriated fund
Navy positions. | 4a.

1. Requires that joint personnel committees with Service Component
Commander (i.e., Army and Air Force) representation as applicable (i.e.,
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if the service has employed foreign national personnel in a country).
5b.

Provides that NAVEUR representatives “will act as an agent of the
Secretary of the Navy and are empowered to act for the Department on
matters before the joint committee.” { 5b.

NAVEUR will ensure representation of interests of both appropriated and
nonappropriated fund activities on the Joint Committee. { 5b.

If the Joint Committees (e.g., the Joint Civilian Personnel Committee
(JCPC) - Italy) cannot establish a uniform position with respect to wages
and other terms and conditions of employment then:

- “Unresolved differences in compensation and other terms and
conditions of employment” will be referred to the Unified
Commander, i.e., to EUCOM. { 5d.

- Matters having significant budgetary or legal implications, major
policy issues or impacts on manpower ceilings may be referred to
the Assistant Secretary of Defense (Manpower, Installations and
Logistics) or the Secretary of the Navy, as appropriate. { 5d.

C. U.S. European Command (EUCOM) & Tri-Component Instructions.

1.

EUCOM Dir 30-2 “Personnel - Coordination of Policy Development,
U.S. Civilian Personnel” (July 24, 1995). The purpose of the instruction
is to ensure satisfactory operation of civilian personnel programs and
polices and to preclude conflicts among the services. Requires 30-days
advance coordination among the services and EUCOM when a civilian
personnel policy has a “potential for significant impact on the theater
with counter-part component commanders.” § 7.b.(1).

EUCOM Dir 30-6 “Personnel - Administration of Civilian Employees in
the U.S. European Command (USEUCOM) Area of Responsibility
(AOR)” (July 6, 1999). Describes the policies and procedures for
organizing and operation of Joint Civilian Personnel Committees (JCPC,
previously CPCCs) and the EUCOM Civilian Personnel Committee
(ECPC).

a. Proposed changes to U.S. laws or regulations affecting operating
procedures within the EUCOM area of responsibility should be routed
through the EUCOM Civilian Personnel Committee (ECPC). 1 7.b.,
8.b.
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b. Unless DOD has approved an alternative method, wage and benefit
surveys will be used to determine prevailing wage rates and
compensation schedules. 8.a.(e).

c. Responsible Coordination Commanders, § 9.b:

1)

)

(3)

U.S. Army Europe (USAREUR) is responsible for coordination
in Germany, Belgium, Luxembourg and the Netherlands.

U.S. Navy Europe (NAVEUR) is responsible for Greece, Italy,
Spain, and direct hire foreign nationals in the UK.

U.S. Air Forces Europe (USAFE) is responsible for Denmark,
Norway, Turkey, and indirect hire foreign nationals in the UK.

d. EUCOM ECJ1 (Personnel) will:

1)

()

In conjunction with service components, represent U.S. Forces in
formal negotiations with host nations, 19.¢(3).

Establish JCPCs in countries as required and monitor as
necessary. 19.c(4).

e. Responsible Component (Coordination) Commanders Shall:

1)

(2)

(3)

(4)

Be the principal point of contact on joint service matters on labor
policy with appropriate representatives of the host governments,
CINCEUR, CINCEUR contact officers, and U.S. Embassies.
19.d.(2).

Inform CINCEUR, CINCEUR contact officers, U.S. Embassy,
other affected component commanders, and host nation agencies,
when appropriate, in advance of matters which may affect U.S. -
host nation country relations because of their political or
economic impact, such as RIFs, and strikes. 19.d(2).

For each country they are responsible for, appoint a
representative to serve as the JCPC Chair (normally the Director
of Civilian Personnel). 19.d(3).

Afford full consideration to participation of other parties such as
other allied forces, U.S. government agencies, and Exchanges.
19.d(7).
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f. Joint Civilian Personnel Committees (JCPC). “The JCPC will serve
as a medium through which the responsible commander will discharge
his/her responsibilities for LN [host national] personnel in the country
concerned.” App B, 1 B-4a.

(1) Among other duties the JCPC will:

- Refer to CINCEUR for guidance or resolution on those matters
on which the components cannot agree. App B, 1 B-4b(3).

- Advise CINCEUR and component commanders of the results
of any discussion furthering JCPC business or actions. App B,
1 B-4b(4).

(2) Each component command (Army, Navy, Air Force) gets a
voting member when they employ foreign nationals in that
country. The chair is the responsible commander’s
representative. App. B, { B-3a. The COMUSNAVEUR Force
Civilian Personnel Director chairs JCPC-lItaly.

(3) EUCOM?’s Civilian Personnel Advisor is a non-voting
representative while the Exchanges are non-voting associate
members. App B, 11 B-3a, B-3b.

(4) Other DOD activities may attend meetings as observers as
deemed appropriate by the JCPC. App. B | B-3.c.

(5) JCPC may establish the following subcommittees. Each voting
member will have a representative on the JCPC and
representatives of the Exchanges will be invited to attend. App.
B. 1B-3d. For example, in Italy:

- Wage & Classification Subcommittee. JCPC-Italy
established this subcommittee which is chaired by the Navy
(Naples).

- Employment-Management Relations. JCPC-Italy established
this subcommittee as Labor Relations and Employment
Practices. It is chaired by the Army (SETAF).

- Employment and Personnel Systems. JCPC-Italy opted not to
establish this subcommittee.

D. COMUSNAVEUR INST 5450.15F “Functions and Tasks of the
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Commander, U.S. Naval Forces Europe (CNE) Force Civilian Personnel
Director; Director, Civilian Personnel Programs; And Command Deputy
Equal Employment Opportunity Officer” (CNE 016 July 21, 2003). The
CNE Force Civilian Personnel Director:

1. Represents DON and COMUSNAVEUR on JCPCs and Chairs the JCPC
for Greece, Spain, Italy, Iceland and UK. { 5.e.

2. Conducts annual wage surveys in host-nations. { 5f.

3. Coordinates with appropriate offices (e.g., U.S. Embassy Staffs,
USEUCOM, ODC, US Sending State Offices), those host national issue
that may result in a significant change in working conditions or pay, or
have a significant budget impact, or may result in major or prolonged
labor unrest. { 5h.

E. Host National Employee Travel. The JTR applies to “DoD civilian

officials/employees and their dependents, NOTE: This includes direct hire
foreign citizens employed by DoD in OCONUS areas, except as restricted
and limited by OCONUS commands or by agreements with the local
government” JTR C1001-A.2 (bold, italics in original), not including, “NAF
officials and employees traveling on NAF business (unless adopted by the
NAF activities).” JTR C1001-C.1 (parenthetical comment in original).

HOST NATIONAL EMPLOYEES & U.S. CIVIL SERVICE ADMINISTRATIVE
PROCEDURES.

A. Host National Employees Cannot File EEO Complaints. The EEOC

complaint process “does not apply to ... Aliens employed in positions, or
who apply for positions, located outside the limits of the United States.” 29
C.F.R. 1614.103(d)(4).

Host National Employees Do Not Have MSPB Appeal Rights. 5 U.S.C.
7511(b)(9), referencing 5102(c)(11) (excludes from the definition of
employees with MSPB appeal rights, aliens or noncitizens of the United
States who occupy positions outside the United States). Army hired
appellant as a local national (LN) employee in Italy and she received an
excepted service appointment. She later became a naturalized U.S. citizen
and the Army converted her to GS status with an overseas limited
appointment. When it was subsequently determined she was ordinarily
resident in Italy at the time of her GS conversion, her appointment was
terminated. She contested her initial conversion from LN to GS and her
subsequent termination in an MSPB appeal. The MSPB determined that an
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overseas limited appointment does not confer competitive status and it has no
jurisdiction to hear the appeal of a non-preference eligible in the excepted
service. Meyersv. Army, 35 M.S.P.R. 417, 419 (1987).

C. Host National Employees Do Not Have Recourse to the FLRA. An “alien
or noncitizen of the United States who occupies a position outside the United
State” is excluded from the definition of “employee” with respect to Chapter
71-Labor-Management Relations of the Civil Service Reform Act of 1978. 5
U.S.C. 7103(a)(2)(i). This removes labor management relations with foreign
national employees from the Federal Labor Relations Authority (FLRA) and
the federal civil service labor-management grievance/arbitration process.
Limitations on the FLRA with respect to U.S. civil service labor relations are
discussed at page 52.

VIill. ADMINISTRATIVE STRUCTURE FOR OVERSEAS EMPLOYMENT OF U.S.
CIVIL SERVANTS.

A. DOD Policy For Overseas Civil Service Employment.

1. DOD Dir 1400.6 “DoD Civilian Employees In Overseas Areas”
(ASD(MRA&L) Feb. 15, 1980). Establishes basic policy for overseas
employment.

3. POLICY

3.1. “ [E]ach Military Service commander shall employ a civilian
manpower mix -- U.S. citizens and local nationals -- that blends
financial prudence, conformance with host country agreements or
treaties, availability of qualified local national personnel, and the
desired low-key presence of the U.S. Government abroad.”

3.2. “Unless precluded by treaties or other agreements that give
preferential treatment to local nationals, preference shall be given
to dependents of military and civilian personnel as provided in
DoD Instruction 1400.23 (reference (d)). Personnel transferred
from or recruited in the United States shall be limited to key
personnel, those regarded as essential for security reasons, or those
possessing skills that are not available locally.”

3.3. “It is the policy of the Department of Defense to encourage its
more capable employees in the Continental United States to accept
overseas assignments as a part of their career development. In
order to promote the efficiency of worldwide operations,
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2.

employment of U.S. citizens in foreign areas shall generally be
limited to 5 years, as provided in DoD Instruction 1404.8 ...
Rights to return to a position in the Continental United States shall
be given to DoD career and career-conditional employees who
accept assignments overseas with the Department of Defense.”

3.8. “The Department of Defense recognizes that to obtain and
retain the services of DoD civilian employees of the caliber
required in its overseas areas, it may be necessary to provide pay
differentials and allowances over and above base salary.
Therefore, within the provisions of applicable laws and regulations
(DoD Instruction 1418.1, ..., DoD civilian employees serving in
overseas areas shall be granted differentials and allowances that
are appropriate to their places of employment and their
employment conditions.”

To reduce the need to import U.S. civil servants into foreign countries,
foreign nationals shall be employed as extensively as possible by the U.S.
Forces consistent with any agreement with the host nation and DOD
family member hiring policies. DOD 1400.25-M, “DOD Civilian
Personnel Manual” SC 1231.4.1.2 (USD(P&R) December 1996).

B. Duration of Tour.

1.

Minimum Tour. The minimum duration of overseas tours is driven by
the statutory requirements for a government funded travel and
transportation costs (e.g., the household goods move (HHG)). With
respect to the agency paying travel and transportation expenses to return
the employee from OCONUS, the employee must have served for a
“minimum period” which will be “not less than one nor more than 3
years” to be established in advance by the person acting as “head of
agency.” 5 U.S.C. 5722(a)(2), (c)(2). Further, the DOD policy is that it
“is neither cost-effective nor efficient to provide more than one PCS
move to a DoD employee during any 12-month period.” JTR C5005-C.

Standard Tours. “Standard tours of duty overseas are 36 months under
initial, and 24 months under renewal, agreements negotiated with
employees assigned OCONUS.” JTR C4005-C.1.a. Exceptions to the
standard tour are listed in JTR C Appendix Q. “[T]ours established by
ASD(FM&P) for DoD civilian employees in OCONUS localities are
uniform within each area.” JTR C4005-C.1.a.

a. There is an extensive discussion in JTR C4005 defining tours of duty,
administrative extensions or reductions of tours, credit for prior
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OCONUS service, reassignments in the same or different OCONUS
area. The date a tour begins is defined in JTR C4006.

b. The authority to extend the tour beyond the first tour up to a total of 5
years is delegated to the heads of overseas activities. OCPM INST
12301.2 “Federal Personnel Manual (FPM) - Navy Supplement” { 5-
4b.(1).

c. “A decision on whether or not to extend an assignment should be
made no sooner than 6 nor no later than 3 months before the
scheduled tour expiration date. Employees should be notified in
writing of a decision to not extend an assignment and advised of
return options available upon completion of the assignment ...
Rotation will be accomplished through exercise of return rights, or if
eligible, through the PPP.” OCPM INST 12301.2 “Federal Personnel
Manual (FPM) - Navy Supplement” 15-5a.

d. Acceptable reasons for release from a period of service is covered in
JTR C40009.

e. Financial penalties for failing to satisfy the Travel Agreement (TA)
service requirement is covered in JTR C4352.

5-Year Rule. Itis the declared policy of Congress “to facilitate the
interchange of civilian employees of the Defense Establishment between
posts of duty in the United States and posts of duty outside the United
States through the establishment and operation of programs for the
rotation” of employees “consistent with” the mission and “sound
principles of administration.” 10 U.S.C. 1586(a). This statute constitutes
the policy basis for the 5-year rule.

a. SECDEF is responsible for the program for DOD employees. The
respective Secretary of each military department is responsible for the
program for employees of that department. 10 U.S.C. 1586(b).
Notwithstanding this provision, DOD generally exempts its
employees from the 5-year rule, and DOD regulations, in effect,
control the program for all military departments.

b. By its terms, the statute applies to career-conditional (generally
employees who have served less than three years) or career employees
(generally employees who have served over three years) in the
competitive civil service. 10 U.S.C. 1586(b)(1). Thus, the 5-year rule
does not apply to employees in the Excepted Service or non-
appropriated fund positions, e.g., with the Exchange.
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(1) DOD Instruction. The implementing instruction for the 5-year
rule is the DOD Civilian Personnel Manual Subchapter 301.4
(1988). Under the 1988 version, local military commanders have
the authority to grant extensions. Interim Guidance was issued
by the DOD Deputy Assistant Secretary of Defense (Civilian
Personnel Policy) relating that tour extensions should only be
granted in extremely rare situations. Subchapter 301.4 has been
pending revision and republication since at least 1997 as
Subchapter 1230, “DOD Civilian Personnel Manual”” 1400.25-M

(USD(P&R) December 1996). As of January 2006, the revision
had not been published as final.

c. Navy Instruction. OCPM INST 12301.2 “Federal Personnel Manual
(FPM) - Navy Supplement” §5-1.

(1) The following classes of employees are exempt from the 5-year
rotation policy:

(a) Employees in the excepted service;

(b) Employees serving continuously in a foreign areas since
before implementation of the 5-year rotation policy on June 1,
1988. (Note: the instruction later relates that employees who
were employed in a foreign area on April 1, 1986, and who
are not serving under an agreement providing for their return
to the U.S., shall not be required to return against their
wishes. 1d., at § 5-9 “Return Placement of Overseas
Employees Through the Priority Placement Program.”)

(c) Employees in overseas-unique positions. This applies to
incumbents of positions “which require (i.e., almost daily
contact with government officials of the host nation and a
detailed current knowledge of the culture, mores, laws,
customs or government processes of the host nation which
cannot be acquired outside the host nation.”

(i) Such contacts and knowledge must be the reason the
position was established.

(i1) The PD must reflect such duties.
(d) Employees who are dependents of military or DOD civilian

personnel sponsors stationed in the area. The length of the
dependent’s tour is tied to the sponsor’s tour.
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(2)

(e) SES employees.

OCPM INST 12301.2 “Federal Personnel Manual (FPM) - Navy
Supplement”  5-3.a, referencing the DOD Civilian Personnel
Manual 301.

These individuals “may upon approval and only at the end of the
5 years of foreign service forfeit any return rights and remain in
the foreign area indefinitely”. OCPM INST 12301.2 “Federal
Personnel Manual (FPM) - Navy Supplement” §5-3b, referencing
the DOD Civilian Personnel Manual 301. Note: return rights are
to their previous position back in the States - remaining over 5
years does not entail a forfeiture of the Transportation Agreement
(TA).

(@ Major commands are delegated the authority to approve
return rights forfeiture which may be further delegated. 1d.,
at 1 5-3.b(1).

(b) Upon approval to forfeit return rights, employees will sign a
new TA. Id., at T 5-3.b(2).

(c) The instruction does not address employees who do not have
return rights.

(d) Navy Theater Instruction. The Navy’s theater instruction on
the subject is COMUSNAVEUR INST 12301.2F “Tour
Rotation of U.S. Employees Overseas” (CNE 016 Jun 10,
2003).

(e) A challenge to the 5-year rule made by overseas employees
was rejected by the D.C. District Court. OCONUS
Employee Rotation Action Group (ODERAG) v. Cohen, 140
F.Supp.2d 37, 2001 W.L. 424920, 2001 U.S. Dist. LEXIS
8915 (D.D.C. March 27, 2001).

(F) History of Rule. The 5-year rule was initially established as
a DOD program on April 1, 1966 and applied to newly hired
employees and employees who transferred in after that date.
The program did not apply to employees already serving in
a foreign area who were serving without a TA. The program
also provided that employees going overseas from the U.S.
on a TA would get reemployment rights to their old position
under Public Law 86-585. 46 Comp. Gen. 628, 1967 U.S.
Comp. Gen. LEXIS 157 (January 24, 1967).
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Extension of Tour Beyond 5 Years. DON policy is that employees
should serve their initial 5-year tour “and should plan their careers to
return upon completion of their assignment. Tour extensions [beyond 5
years overseas] will be at the request of management with the
concurrence of the employee.” OCPM INST 12301.2 “Federal Personnel
Manual (FPM) - Navy Supplement” § 5-1. The authority to grant
extensions beyond 5 years is delegated to the Major Commands which
may be redelegated. OCPM INST 12301.2 “Federal Personnel Manual
(FPM) - Navy Supplement” { 5-4b(2).

C. NATO SOFA - Membership in the U.S. Civilian Component. The basic

definition of membership in the U.S. Civilian Component is in the NATO
SOFA art 1.1(b).

1.

Definition Part 1: ““civilian component’ means the civilian personnel
accompanying a force of a Contracting Party who are in the employ of an
armed service of that Contracting Party ...” NATO SOFA art I.1(b). In
other words, the DOD U.S. civil service (including appropriated fund,
non-appropriated fund, and Exchange employees) comprise the “U.S.
civilian component.” Host national employees under Article 1X.4 of the
NATO SOFA constitute the other category of civilian employment.

a. “in the employ of an armed service,” thus the SOFA does not apply to
U.S. civil servants from other federal agencies in Italy, e.g., the U.S.
Embassy staff.

b. “accompanying the force.” European nations tend to view this as an
active part of the definition. This issue crops up when the U.S. Forces
want to hire an American, who is not otherwise affiliated with the
force and is already in the host nation, into the civilian component.
Under the European view, a local U.S. hire shouldn’t be a member of
the civilian component because they weren’t “accompanying the
force” when they arrived in the host nation. This view is strengthened
by SOFA article IX .4 which provides that “[I]Jocal civilian labour
requirements” will be satisfied by “local,” i.e., host nation, civilian
labor. The U.S. Forces view is that “accompanying the force” is an
end-result; if the candidates meets all the other criteria (isn’t a citizen
of the host nation or ordinarily resident), they can be hired into the
U.S. civilian component and thereby “accompany the force.” Lazareff
found the “requirement according to which the civilian must
‘accompany a Force’ [to be] too vague to represent a specific
condition.” Serge Lazareff, Status of Military Forces Under Current
International Law, Second Part, Chapt. 1l §2.2 (1971).
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2. Definition Part 2 - Those who are prohibited from membership in the
U.S. civilian component:

a. The following persons are prohibited from being a member of the
U.S. civilian component in NATO SOFA art 1.1(b):

(1)

()

3)

(4)

“Nationals of” the host nation, e.g., Italian nationals, cannot be
hired into U.S. positions in Italy,

Persons who are “ordinarily resident” in the host nation. For
example, we cannot hire as U.S. employees, U.S. citizens who
already ordinarily reside in Italy.

We cannot hire “nationals of any state which is not a party to the
North-Atlantic Treaty.” Typically, this restriction impacts Asian
spouses of U.S. Forces personnel.

(a) DECA and base commanders allow dependents who are
citizens of non-NATO countries to be commissary baggers.
The theory is that these individuals are not employees of the
base; rather the CO has given them a “license” to bag
groceries.

Nor can “stateless persons” be hired into the U.S. civilian
component. This provision may seem an anachronism now, but
as late as 1960, there were still 100,000 World War 11 refugees
living in camps in Europe. R. Davies, “In Praise of Ronald
Searle”, The Independent on Sunday - Talk of the Town (U.K.
Magazine), Sept. 21, 2003, at 20, col. 1.

(a) These restrictions apply to appropriated fund and non-
appropriated fund positions.

3. Issues Regarding the “Nationals of” Restriction. Poorly and somewhat

inaccurately stated, “nationals of” a country is an expanded concept of
citizenship - e.g., nationals of the United States would include citizens of
Puerto Rico even though they are not U.S. citizens. See Restatement
(Third) of Foreign Relations, 88211h, 212 (1986).

a. According to the U.S. Immigration & Nationality Act:

1)

“The term “national’ means a person owing a permanent
allegiance to a state.” 8 U.S.C. 1101(a)(21).
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(2) *“The term “national of the United States’ means (A) a citizen of
the United States, or (B) a person who, though not a citizen of the
united States, owes permanent allegiance to the United States.” 8
U.S.C. 1101(a)(22).

(3) Non-citizen nationals are defined at birth. 8 U.S.C. 1408.
b. U.S. citizenship requirements, see below, would limit nationals of

NATO countries (other than nationals of the host nation), to non-
appropriated fund positions in the U.S. civilian component.

c. Dual National (DN) Employees. These are U.S. civil servants
(appropriated and non-appropriated fund employees) who hold dual
U.S. and host nation citizenship. By definition in the NATO SOFA,
“nationals of”” the host nation cannot be members of the U.S. civilian
component. European nations generally regard dual national
employees as ineligible for membership in the U.S. civilian
component.

The Ordinarily Resident Restriction. There is no definition of “ordinarily
resident” in the SOFA and typically, no bilateral definition either. The
U.S. Forces use general U.S. concepts of domicile to determine if an
applicant is ordinarily resident, e.g., in Italy the “Tri-Component
Instruction” CINCUSNAVEURINST 5840.2D, USAEUR Reg 550-32,
USAFE Inst 36-101, Section VI (April 4, 2001).

a. Criteria in the Tri-Component Instruction.

(1) Anindividual is ordinarily resident if he/she physically resides
in Italy for more than one year without affiliation with the U.S.
Forces. f21.b.

(2) A person who has lived in Italy for less than one year without
affiliation with U.S. Forces can become ordinarily resident if the
individual: f21.c.

- Has remained in Italy on a family cohesion permit to stay
(permesso di soggiorno per famiglia).

- Registers as a residente in the Municipal Register (Ufficio
Anagrafe) of the town where they reside;

- Takes affirmative steps to avail themselves of permanent
resident benefits including, but not limited to, voting or
registering to vote in Italy, applying for unemployment
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benefits, obtaining a work booklet (libretto di lavoro),
obtaining a libretto sanitario for the Italian health care
system, obtaining a work permit (permesso di soggiorno
per lavoro suborinato or permesso di soggiorno per lavoro
autonomo) unless the permit was issued for employment
with the U.S. Forces in Italy, and paying or having a legal
obligation to pay Italian income taxes or property taxes
because of residency.

b. U.S. Income Tax Exclusion. In nearly all circumstances, the criteria
for filing for Foreign Earned Income and Housing Exclusion -
Deduction from U.S. income taxes would be the equivalent of stating
the person is ordinarily resident in the host nation. See IRS
Publication 54 “Tax Guide for U.S. Citizens and Resident Aliens
Abroad.”

c. CINCUSNAVEUR INST 12301.3B “Ineligibility of ‘Ordinarily
Resident’ Individuals for U.S. Civilian Component Employment in
NATO Host Nations” (CNE 016 Sept. 2, 1998).

d. CINCUSNAVEUR INST 12301.4 “Civilian Component Eligibility in
Greece” (CNE 016 May 13, 1997).

Minimum Work Week Restrictions. In order to be a “regular” NAF
employee the individual has to have a regular schedule of not less than 20
hours a week. DoD 1400.25-M, “DOD Civilian Personnel Manual”
SC1403.3.1.1 (USD/P&R December 1996). This status is sometimes
used as benchmark for membership in the U.S. civilian component (with
attendant ID card privileges). E.g., CINCUSNAVEUR INST 12301.4
“Civilian Component Eligibility in Greece” {5a (CNE 016 May 13,
1997).

Reasons for the SOFA Restrictions. It is a matter of host nation
sovereignty and taxes. Members of the U.S. civilian component are
employees of the United States and pay taxes to the United States - not to
the host nation. The European nations didn’t want their citizens to escape
taxation by being able to join the U.S. civilian component. Neither did
they want Americans who were already residing in their country to be
able to escape local taxes by joining the U.S. civilian component.

Required Documentation. Members of the civilian component must have
the appropriate identifying documentation: if required by the host nation,
an appropriate visa for entry into the country; a U.S. official (purple
cover) or a “no fee” passport identifying the person as a member of the
civilian component (regular blue “tourist” passport with the “SOFA
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Stamp”), and, if required by the host nation, a permit to stay (i.e., a host
nation “green card”).

a. Military members, but not members of the civilian component or
dependents, are exempt from passport and visa requirements. NATO
SOFA, art. I11.1. Visas are a permission to enter a country.
Individuals already in a foreign country cannot get a visa to enter that
country. Visas are typically available from the host nation’s embassy
or consulates.

Essential Personnel of the USO, Credit Unions, and Red Cross are
typically treated as equivalent to members of the U.S. civilian component
in bilateral agreements between the U.S. and the host nation. Technical
representatives of U.S. Forces contractors are also typically addressed in
bilateral agreements. Not all contractor personnel are entitled to
“logistical support,” i.e., ID card privileges, just the “tech reps,” it is a
term of art. The citizenship and residency restrictions that apply to
members of the U.S. civilian component are also applied to essential
personnel and tech reps.

D. U.S. Statutes Generally Affecting Overseas Employment of U.S. Civil

Servants.

1.

2.

42

U.S. Citizenship Requirement for the Competitive Service. The
requirement to be a U.S. citizen in order to be a U.S. civil servant in the
competitive service is not required by statute but by Presidential
Executive Order and implementing regulations. Executive Order (E.O.)
11935, dated September 2, 1976, provides that no person shall be
admitted to competitive examination or given any appointment in the
competitive service unless such person is a citizen or national of the
United States. Codified at5 C.F.R. 7.4.

a. An exception was created on January 18, 2001, by E.O. 13197
allowing OPM to “as an exception to this rule and to the extent
permitted by law, authorize the appointment of aliens to positions in
the competitive service when necessary to promote the efficiency of
the service in specific cases or for temporary appointments.” 5 C.F.R.
8§7.3.

b. By way of contrast, only American citizens can be appointed to the
Foreign Service except for consular agents or as a foreign national
employee within the Foreign Service. 22 U.S.C. 3941(a).

Citizenship Requirements in the Non-Competitive Service. Non-
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competitive service employees are concentrated in non-appropriated fund
positions (e.g., Exchange and MWR operations). The “DOD Civilian
Personnel Manual” subchapter dealing with Nonappropriated Fund
Personnel Management generally allows the hiring of U.S. citizens, and
non-U.S. citizens in the United States who are a bona fide residents and
have proper documentation from INS to work in the U.S. DOD 1400.25-
M, SC1403.4.2.3 (USD(P&R) December 1996).

a. As far as allowing bona fide residents with U.S. work permits to be
employed in the U.S., DOD is following the Immigration Reform and
Control Act of 1986 (IRCA), PL 99-603, November 6, 1986.

b. In discussing the hiring of non-citizens, the DOD Civilian Personnel
Manual references the OPM Operating Manual discussion of the
Federal Wage System (FWS, “blue collar” paid by the hour) for non-
appropriated fund employment. Federal Wage System, Operating
Manual, The Federal Wage System Subchapter S1. “Basic
Authorities” § S1-5 (OPM 1996 Update). The reference should not be
understood to limit the hiring of foreign nationals in the U.S. to blue
collar positions. Rather, OPM simply discussed the issue in their
FWS Operating Manual and DOD referenced it. There is nothing in
IRCA that limits foreign nationals in the U.S. to blue collar positions.

c. Note that citizens from non-NATO countries cannot be hired into the
U.S. civilian component, even if they are dependents of military
members or civilian employees, and even if the dependent has a U.S.
work permit. This is because the NATO SOFA limits the visiting
force, e.g., the U.S. Forces, civilian component to “nationals of any
State which is not a Party to the North Atlantic Treaty ... .” NATO
SOFA art 1.1(b).

Limits on American Citizens Being Hired Host National Employees. See
discussion at page 13.

Family Preference. A hiring preference is available for family members
of government employees assigned abroad at their post of residence.
“The fact that an applicant for employment ... is a family member of a
Government employee assigned abroad shall be considered an affirmative
factor in employing such person.” 22 U.S.C. 3951(b). Although written
for the Department of State, such programs may also be developed by
other agencies with employment abroad. 22 U.S.C. 3968(b); DOD Inst
1400.23 (ASD(FM&P May 12, 1989) (DOD is presently rewriting
regulations on this program to be published in the “DOD Civilian
Personnel Manual” DOD 1400.25-M Subchapter 1232 (USD(P&R
December 1996).) U.S. Forces operate a family preference in hiring for
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appropriated and nonappropriated fund positions.

5. Military Spouse Preference. The following preferences are authorized for
military spouses when the civilian position is located in the same
geographic area where the military spouse is assigned.

a. The Secretary of Defense is authorized to issue regulations to provide
a hiring preference for military spouses for any DOD civilian position
“if the [military] spouses is among persons determined to be best
qualified for the position.” 10 U.S.C. 1784(b)(2). Instructions on this
provision are currently being rewritten for eventual publication in
DOD Civilian Personnel Manual 1400.25-M Subchapter 315.

b. The President is authorized to order a hiring preference for
nonappropriated fund activity positions grades UA-8 and below and
equivalent grades. 10 U.S.C. 1784(a)(2). The President subsequently
issued Executive Order 12568, 51 Fed. Reg. 35497 (October 2, 1986),
10 U.S.C.A. 1784 note (West).

c. The President can authorize positions outside the United States to be
removed from the competitive service so that military spouses can be
appointed to positions in the excepted service. 10 U.S.C. 1784(a)(1).
It does not appear an Executive Order has been issued to effect this
provision.

d. Military spouse preference does not include a preference in hiring
over an applicant with a veterans preference. 10 U.S.C. 1784(c). This
does not preclude providing a military spouse preference where the
military spouse also has veterans preference.

6. The “Rocky” Amendment - Authority to Hire Americans Residing
Overseas Paid Under Local Compensation Plans. 22 U.S.C. 3951(a),
(c)(2), referencing 3968.

a. Hiring Authority. The Secretary of State is authorized to “appoint
United States citizens ... hired for service at their post of residence for
positions customarily filled by ... foreign national employees.” 22
U.S.C. 3951(a). Other agencies have the authority to do the same. 22
U.S.C. 3968(b) (“any agency ... may administer employment
programs ... for its employees who are ... United States citizens
employed in the Service abroad who were hired while residing abroad
... in accordance with the applicable provisions of this chapter [52, 22
U.S.C. 3901 - 4226].”). DOD does not use this authority.

b. Pay. Persons hired under the provision of 3951(a) “for service at their
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post of residence shall be paid in accordance with local compensation
plans established under section 3968 of this title.” 22 U.S.C.
3951(c)(1). “The Secretary shall establish compensation (including
position classification) plans for foreign national employees ... and
United States citizens employed under section 3951(c)(1). To the
extent consistent with the public interest, each compensation plan
shall be based upon prevailing wage rates and compensation practices
(including participation in local social security plans) for
corresponding types of positions on the locality of employment,
except that such compensation plans shall provide for payment of
wages to United States citizens at a rate which is no less than the then
applicable [American] minimum wage ... .” 22 U.S.C. 3968(a)(1).

(1) The provision suggests that separate compensation plans will be
drawn up, one for foreign national employees the other for U.S.
citizens hired overseas (which is how the State Department has
implemented the hiring of American “Rocky’s”), but does not
mandate it.

. Retirement Benefits. “... United States citizens employed under this
section shall not be eligible ... for benefits under subchapter VIII of
this chapter [Foreign Service Retirement and Disability” 22 U.S.C.
4021 - 4071k] or under chapters [sic] 83 or 84 of title 5 [civil service
retirements].” 22 U.S.C. 3951(d). But, “Any compensation plan
established under this section may include provision for ... payments
by the Government and employees to ... a trust or other fund in a
financial institution in order to finance future benefits for employees,
including provision for retention in the fund of accumulated interest
and dividends for the benefit of covered employees.” 22 U.S.C.
3968(a)(1)(C)(i).

. Interaction with NATO SOFA. Asthe NATO SOFA only
contemplates two categories of civilian employment, members of the
U.S. civilian component and local labor personnel, the SOFA would
preclude establishing a separate local pay schedule for resident
American citizens by the U.S. Forces in Europe. But, there is nothing
in the “Rocky Amendment” or the SOFA that would preclude
employment of Americans has HN employees.

. Interaction of Title 22 & the Title 5 Classification Act. How the
provisions of the Classification Act, which exempt “aliens or
noncitizens” of the U.S. who occupy positions outside the United
States from the GS pay schedule, 5 U.S.C. 5102(c)(11), interacts with
the hiring of Americans into local overseas pay schedules is uncertain.
Clearly, Congress considered Title 5 in passing the Title 22 “Rocky
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Amendment,” excluding employees so hired from an American civil
service retirement - which would balance in favor of the Title 22
hiring authority being in addition to the hiring authority in Title 5 (and
thus, the Title 5 provisions are not a restriction to the Title 22 hiring
authority). But as mentioned above, DOD has not implemented any
Title 22 hiring authority and limits local labor overseas compensation
plans to “Foreign National Employees” defined as a “non-U.S. citizen
employed by the U.S. Forces outside the United States, its territories
and possessions.” DOD Manual 1416.8-M “Manual for Foreign
National Compensation” § DL1.1.4 (ASD(FM&P) January 1990).

E. Labor & Employee Rights Laws Overseas.

1.

Laws Prohibiting Employment Discrimination. Individuals blocked from

membership in the U.S. Civilian component by the SOFA’s citizenship or
residency requirements will typically challenge these requirements under
one or more of the following laws.

a. Title VII. National origin discrimination prohibited by Title VII of

the Civil Rights Act of 1964, 42 U.S.C. 2000e-16, and the
implementing EEOC regulations at 29 C.F.R. part 1614.

b. Prohibition of Employment Discrimination Against US Citizens or

Armed Forces Dependents. “Unless prohibited by treaty, no person
shall be discriminated against ... in the employment of civilian
personnel at any facility or installation operated by the Department of
Defense in any foreign country because such person is a citizen of the
United States or is a dependent of a member of the Armed Forces of
the United States. As used in this section, the term “facility or
installation’ ... shall include, but shall not be limited to, any officer’s
club, non-commissioned officers’ club, post exchange, or commissary
store.” 5 U.S.C. 7201 note (Pub.L. 92-129, Title I, § 106 (Sept. 28,
1971)).

(1) "Unless prohibited by treaty" exception takes care of almost all
objections to hiring actions brought under this provision.

(2) Note, we cannot hire dependents who are citizens of non-NATO
countries into the US civilian component. NATO SOFA art
1.1(b).

(3) This law is not included in the list of statutes that the EEOC has
jurisdiction over. 29 C.F.R. 1614.103. In order to raise a
violation of this statute, a person would have to file an internal
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C.

agency grievance or a complaint with the U.S. Office of Special
Counsel.

Veterans Preference in Hiring & the Uniformed Services and
Reemployment Rights Act (USERRA). Former military members
generally enjoy a preference in hiring into the U.S. civil service. 5
U.S.C. 2108, 3309. Further, USERRA prohibits employment
discrimination against current or former members (or even those just
thinking of going in the military) of the military or military reserves.
38 U.S.C. 4311. The typical allegation is that application of the
ordinarily resident criteria in the SOFA violates these laws.

Why U.S. Discrimination Laws Don’t Apply to the Citizenship &
Residency Requirements For Membership In the U.S. Civilian
Component Under the NATO SOFA.

a.

International Agreements Take Precedence Over U.S. Domestic Law.
Here the NATO SOFA is not just an international agreement but a
formal treaty ratified by the Senate pursuant to Art. 11, 8 2, cl 2 of the
Constitution. Accordingly, provisions of the NATO SOFA take
precedence over Title VII, 86 of P.L. 92-129, veterans preference, and
USERRA.

Claims of national origin discrimination are also inapplicable as the
SOFA provides for employment distinctions on the basis of
citizenship, and citizenship is not covered by the prohibition of
national origin discrimination in Title VI of the Civil Rights Act of
1964, 42 U.S.C. 2000e, or under the EEOC's regulations at 29 C.F.R.
1614.103(a).

The prohibition of employment discrimination by DOD against U.S.
citizens does not apply where a treaty requires such distinctions. The
provisions of 86 of P.L. 92-129 begins with the phrase, “Unless
prohibited by treaty ... .” Noting the awkward wording and use of a
double negative, the Supreme Court has suggested that “replacing the
phrase ‘unless prohibited by’ with either the words ‘unless permitted
by’ or ‘unless provided by’ would convey more precisely the meaning
of the statute.” Weinberger v. Rossi, 456 U.S. 25, 29 (1982). Since
the SOFA requires distinctions on citizenship, the section 6
prohibitions do not apply.

Allegations of violation of veterans preference or USERRA also fail
because the individual has to be otherwise qualified for the position.
If application of the SOFA citizenship or residency requirements
make them unqualified for employment, then neither veterans
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3.

preference nor the provisions of USERRA apply.

Relevant Court & Administrative Decisions on U.S. Discrimination
Laws.

a. International agreements constitute an exemption to the provisions of
domestic law. Weinberger v. Rossi, 456 U.S. 25, 102 S.Ct. 1510
(1982) (interpreting 86, P.L. 92-129, codified at 5 U.S.C. 7201 note).
“Treaty,” as used in 86, includes executive agreements and is not
limited to those international agreements concluded by the president
with the advice and consent to the Senate pursuant to Art I, § 2, cl. 2
of the Constitution.

b. “Aliens are protected from illegal discrimination under [Title V1], but
nothing in the Act makes it illegal to discriminate on the basis of
citizenship or alienage.” Espinoza v. Farah Manufacturing Co., Inc.,
414 U.S. 86, 95 (1973). In Espinoza, the Court recognized that
Congress required civil servants to be U.S. citizens (including the
EEOC attorneys who prosecuted the case) and held that it was not
national origin discrimination for a company to require its employees
to be citizens. Accordingly, any EEO complaint alleging national
origin discrimination for application of the citizenship requirements
under the NATO SOFA should be dismissed for failure to state a
claim pursuant to 29 C.F.R. 1614.107(a).

(1) Farah made clothing at a plant in Texas. It had a policy against
hiring Mexican citizens. Nevertheless, the workforce was over
90% Mexican-American (individuals with Mexican heritage or
national origin, but not Mexican citizenship). Plaintiff was
denied employment because of her Mexican citizenship and, with
the support of the EEOC, she sued Farah alleging national origin
discrimination in violation with Title VII.

(2) Justice Marshall, who wrote the decision, recognized “there may
be many situations where discrimination on the basis of
citizenship would have the effect of discriminating on the basis
of national origin,” id., at 92, and gave examples. But he
concluded it “is equally clear ... that these principles lend no
support to petitioners in this case.” 1d., at 92. Justice Marshall
explained that there “is no indication in the record that Farah’s
policy against employment of aliens had the purpose or effect of
discriminating against persons of Mexican national origin. Itis
conceded that Farah accepts employees of Mexican origin,
provided the individual concerned has become an American
citizen.” Id., at 92-93. Justice Marshall concluded, the “plain
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fact of the matter is that Farah does not discriminate against
persons of Mexican national origin with respect to employment
in the job Mrs. Espinoza sought. She was denied employment,
not because of the country of her origin, but because she had not
yet achieved United States citizenship.” Espinoza v. Farah, at
93.

c. EEOC Decisions. Complaints alleging discrimination in hiring due to
the SOFA restrictions against hiring citizens of the host nation (by
dual nationals) or those ordinarily resident (OR) in the host nation
should be dismissed for failure to state a claim under Title VII. The
EEOC should defer to the requirements of the treaty and with respect
to “national origin complaints” recognize that allegations by dual
nationals are really allegations concerning discrimination on the basis
of citizenship, which as determined in Espinoza v. Farah, does not
constitute national origin discrimination. In the 1980s the EEOC
refused to allow agency’s to dismiss such complaints as a finding on
the merits. But the EEOC allowed dismissal of a complaint by an OR
in the 1994 Ashburn decision. Whether the EEOC will sustain the
dismissal of such complaints in the future will depend in large part on
the quality of the information in the file on the SOFA.

(1) With respect to the allegations of discrimination for “national
origin (American or host national)” by dual nationals, it is
important that the agency correctly identify the allegation (as it is
responsible for doing) as “citizenship.” For example, “Robert
Smith alleges he was discriminated against on the basis of his
citizenship (host national) when he was not hired for the position
of xyz.” Then the allegation should be dismissed as alleging
discrimination in a category not protected under Title VII. 29
C.F.R. 1614.107(a)(1) (fails to state a claim under 1614.103). In
any appeal, the complainant can contest that the complaint should
be defined as national origin discrimination - but all of the
paperwork the agency submits to EEOC regarding the complaint
should reflect that complainant wasn’t hired because of
complainant’s host national citizenship.

d. The leading Equal Employment Opportunity Commission decision on
dismissal of national origin discrimination complaint by a dual
national relating to application of the NATO SOFA is Ashburn v.
West, Secretary of the Army, 01932623 (EEOC 1994). The Ashburn
decision dealt with the ability of a U.S. citizen, OR in Germany
working as a German national, to contest his removal through the
EEO complaint process.

49



OVERSEAS CIVILIAN EMPLOYMENT LAW

50

(1)

(2)

(3)

Mr. Ashburn, an American ordinarily resident in Berlin, had been
employed as a local national when he was fired for refusal to
obey an order regarding a duty assignment. Ashburn sued in
German labor court and filed an EEO complaint. The Army
dismissed the EEO complaint for failure to state a claim under
Title VII.

In its decisions sustaining the dismissal, the Commission
recounted the provisions of the NATO SOFA and the treaty
supplement applicable to Germany. “The treaties governing
employment of non-military personnel by U.S. forces stationed in
Germany,” the Commission wrote, “distinguish between civilian
personnel, who are subject to the laws of the country providing
the armed forces (the ‘sending state’), and local nationals, who
are subject to the laws of the country in which the forces are
located.” Ashburnv. West. The Commission accurately related
that, “Article 1, 11(b) of the NATO SOFA treaty provides that
those who are ordinarily resident in the receiving state cannot be
employed as civilian personnel.” Ashburn v. West, citing NATO
SOFA, 4 U.S.T. at 1794.

The Commission concluded its analysis of whether Mr. Ashburn
stated a national origin claim by reviewing treaty provisions
covering the working conditions for local nationals. The
Commission concluded that Title V11 did not apply to Mr.
Ashburn’s removal and sustained the dismissal of his EEO
complaint.

. In Ashburn the Commission abandoned the simple analysis found in

Cole v. Stone and Chambers v. Dept. of the Air Force - that a
contested personnel action involving the SOFA, accompanied by an
allegation of national origin discrimination, necessarily stated a claim
under Title VII. Cole v. Stone, Secretary of the Army, 05890142
(EEOC 1989); Chambers v. Dept. of the Air Force, 01832403
(EEOC/ORA 1984).

(1)

Mr. Cole was denied employment as a U.S. civil servant in
Germany because he ordinarily resided in Germany. The Army
dismissed his EEO complaint. The Commission’s analysis
reversing the dismissal took less than two sentences.
“[A]ppellant is alleging that he is an aggrieved applicant for
employment in that he was denied a position with the agency and
he alleges that he has been discriminated against on the basis of
his national origin, American. This is all that is necessary for
appellant to state a claim ... .”
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(2) Similarly, Ms. Chambers was denied employment as a U.S. civil
servant in Britain because she was a dual national. The Air Force
dismissed her national origin (British) EEO complaint because
the contested personnel action was taken on the basis of her
citizenship. The Commission’s Office of Review and Appeals
reversed finding the agency's decision “improper” as a “finding
on the merits of her allegations.”

(3) In contrast, the Commission in Ashburn looked to the substance
of complainant’s allegation, not to make a decision on the merits,
but to determine if Title VIl covered the dispute. The 1994
decision in Ashburn presaged Cobb v. Rubin where the
Commission held its Office of Federal Operations “erred when it
held that the appellant's complaint stated a harassment claim
without addressing whether the appellant's allegations where
sufficient to state a hostile or abusive working environment.”
Cobb v. Rubin, Secretary of Treasury, 05970077 (EEOC 1997).

f. If the agency fails to dismiss the case, then if after the investigation
the complainant requests a hearing on the merits, the agency should
motion to have a decision on the record - such a motion was favorably
considered in Chung v. Rumsfeld , Secretary of Defense, 01A20872,
103 LRP 17027 (EEOC/OFOQ April 17, 2003). Mr. Chung alleged
multiple grounds of discrimination when he was not hired for
positions in Korea over an eight year period because he was ordinarily
resident there. The “Commission finds that grant of summary
judgment was appropriate, as no genuine dispute of material fact
exists. ... The agency has articulated legitimate, nondiscriminatory
reasons explaining their various actions, i.e., that the United States --
Republic of Korea Status of Forces Agreement (SOFA) imposes
restrictions on the hiring of U.S. citizens, like complainant, who have
chosen to take up residence in Korea. Specifically, the SOFA
excludes persons who are ordinarily resident in the Republic of Korea
from being members of the civilian component.”

Warning: A review of EEOC decisions involving SOFAs reveals that what the EEOC
doesn’t understand about SOFAs is scary. The fault however, lies not with
the EEOC, but with the agency representatives who failed to educate the
Commission.

g. Documents to Have in the File. Agency representatives must ensure
that the EEO complaint file, as supplemented by their pleadings,
contain copies of “the SOFA and implementing regulations and
directions as well as other relevant documents setting forth either the
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agency’s policies or agreements with the host country regarding the
employment of [host national] citizens. The investigation should also
include any similarly situated employees who, as appellant alleges,
are presently employed by the agency and have not renounced their
[host national] citizenship. While the investigation here need not be
extensive, it should adequately establish appellant’s allegations and
the agency’s reasons for its action.” Chambers v. Air Force,
01832403 (EEOC/ORA 1984). And, where necessary, the agency
should supply host nation documents with translations. “Further, the
party offering any documentary evidence in a language other than
English should also submit an English translation of the same, along
with a certification of the translation's accuracy under oath or
affirmation.” Miller v. Widnall, Secretary of the Air Force,
01964970, 1997 EEOPUB LEXIS 3128, at n. 6 (EEOC/OFO
September 3, 1997). Otherwise, the EEOC will rely on complainant’s
assertions about the SOFA or, on EEOC’s own reading of what they
think the SOFA might mean - with predictable adverse results to the
agency.

Restriction on FLRA Jurisdiction Overseas. Congress authorized the
President to “issue an order suspending any provision of this chapter with
respect to any agency, installation, or activity located outside the 50
States and the District of Columbia, if the President determines that the
suspension is necessary in the interest of national security.” 5 U.S.C.
7103 (b) (2). Executive Order 12391 partially suspends several labor-
management relations provisions with respect to overseas activities of the
Dept. of Defense. 5 U.S.C.A. 7103 note, 47 Fed. Reg. 50457 (Nov. 4,
1982).

a. For United States citizen employees of the Department of Defense and
Military Departments;

- who are employed outside the United States;

- for any matter which substantially impairs the implementation
by the United States Forces of any treaty or agreement,
including any minutes or understandings thereto, between the
United States and the Government of the host nation;

b. The Executive Order suspends:
- FLRA'’s authorization to resolve issues relating to determining

compelling need for agency rules or regulations, 5 U.S.C.
7105(a)(2)(D);
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- FLRA'’s authorization to resolve issues relating to the duty to
bargain in good faith, 5 U.S.C. 7105(a)(2)(E);

- FLRA’s authorization to conduct hearings on unfair labor
practice (ULP) complaints, 5 U.S.C. 7105(a)(2)(G);

- FLRA’s authorization to resolve exceptions to arbitrator's awards,
5 U.S.C. 7105(a)(2)(H);

- the requirement to arbitrate grievances, 5 U.S.C. 7121(b)(3)(C)
(since redesignated 7121(b)(1)(C));

- collective bargaining with respect to conditions of employment 5
U.S.C. 7102(2), 7114(a)(1), and the requirement to meet and
negotiate in good faith, 7114(a)(4), and that it is a ULP to refuse
to consult or negotiate in good faith 7116(a)(5);

- the ability of the union to appeal the to the FLRA when the
agency refuses to negotiate under 7117(c).

c. And with regard to any union challenges to regulations governing the
implementation by the United States Forces of any treaty or
agreement, including any minutes or understandings thereto, between
the United States and the Government of the host nations, the
Executive Order suspends:

- the need to establish that there is a compelling need for the
regulation, 5 U.S.C. 7117(b), and

- that it is a ULP for an agency to enforce any rule or regulation
which is in conflict with any applicable collective bargaining
agreement in effect before the date the rule or regulation was
prescribed, 5 U.S.C. 7116(a)(7).

Tucker Act Jurisdiction, 28 U.S.C. 1491(a). When plaintiffs are unable to
file EEO complaints, MSPB appeals or FLRA actions, they sometimes
allege a contract action under the Tucker Act with the Federal Claims
Court. The Tucker Act provides that the U.S. Court of Federal Claims
has “jurisdiction to render judgment upon any claim against the United
States founded ... upon any express or implied contract with the United
States.” 28 U.S.C. 1491(a)(1). The Tucker Act itself does not create a
cause of action, it only provides jurisdiction when the plaintiff can point
to an existing substantive right. United States v. Testan, 424 U.S. 392,
398 (1976). Thus the challenge Tucker plaintiffs face is finding a
contract upon which they can base their claim.
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a. The Civil Service Reform Act of 1978 (CSRA), Pub L. No. 95-454,
92 Stat. 111, revoked the Court of Claims jurisdiction over cases of
federal employees alleging wrongful termination. With respect to
grievances filed under a collective bargaining agreement (the union
contract), the CSRA stated the grievance procedure would “be the
exclusive procedure] ] for resolving grievances which fall within its
coverage.” 5U.S.C. 7121(a)(1) (1982). In 1994 Congress amended
the CSRA to state that the grievance procedure in the collective
bargaining agreement would be the “exclusive administrative
procedure[ ] for resolving grievances” thus removing a potential bar
to the agency action being challenged in federal court. 5 U.S.C.
7121(a)(1) (1994) (emphasis added).

(1) With respect to actions filed in Claims Court, the 1994
amendment to the CSRA only applies to claims that have a
statutory basis other than the CSRA. Zaccardelli v. United
States, No. 00-512C (CI. Ct. Oct. 27, 2005), citing e.g., Mudge v.
United States, 308 F.3d 1220 (Fed. Cir. 2002) (allowed union
member to pursue back pay claim under the Prevailing Wage
Systems Act, 5 U.S.C. 5431-49 (2000), with Tucker Act
jurisdiction), O’Connor v. United States, 308 F.3d 1233 (Fed Cir.
2002) (allowed union member to pursue overtime claim under the
Fair Labor Standards Act, 29 U.S.C. 201-209 (2000), with
Tucker Act jurisdiction), Salinas v. United States, 52 Fed. ClI
399, 401-02 (2003) (claim for money damages under the Back
Pay Act, 5 U.S.C. 5596 (2000), with Tucker Act jurisdiction.

(2) On the other hand, alleging that the agency violated the collective
bargaining agreement (CBA, the statutory basis for which is
established by the CSRA), does not provide Tucker Act
jurisdiction. “The CBA does not constitute an express or implied
contract for employment with the Untied States for purposes of
Tucker Act jurisdiction.” Zaccardelli v. United States, 68 Fed.
Cl. 426, 2005 U.S. Claims Lexis 327 (Oct. 27, 2005), citing
Adams v. United States, 391 F.3d 1212, 1221 (Fed. Cir. 2004)
(the terms of a federal employee’s employment are “governed
exclusively by statute, not contract.”)

b. Tucker Act Inapplicable to NAFI’s. The Federal Circuit has
determined that the U.S. Court of Federal Claims does not have
jurisdiction over claims against NAFIs. Lion Raisins, Inc. v. United
States, 416 F.3d 1356, 1365 (Fed. Cir. 2005) (where the court
affirmed the principle that the Court of Federal Claims does not have
jurisdiction under the Tucker Act to hear claims for breach of contract
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against NAFIs. “[W]e have repeatedly held that the Tucker Act
confers no jurisdiction over claims based on contracts made by NAFIs
other than those contemplated in the 1970 amendments.”); AINS, Inc.
v. United States, 256 F.3d 1333, 1338-39 (Fed. Cir. 2004); Core
Concepts, Inc. v. United States, 327 F.3d 1331 (Fed. Cir. 2003);
Zaccardelli v. United States, 68 Fed. Cl. 426, 2005 U.S. Claims Lexis
327 (Oct. 27, 2005). MWR organizations have been determined to be
NAFI’s and thus not subject to suit under the Tucker Act before the
Federal Claims Court. Pacrim Pizza Co. v. Pirie, 304 F.3d 1291,
1292 (Fed. Cir. 2002); Zaccardelli v. United States, 68 Fed. CI. 426,
2005 U.S. Claims Lexis 327 (Oct. 27, 2005).

c. Tucker Act is Applicable to the Exchanges. Although the Exchanges
are NAFlIs, the Court of Federal Claims has an explicit statutory
exception to the “NAFI doctrine” to hear Tucker Act claims against
the Exchanges. 28 U.S.C. 1491(a)(1); see, e.g., AINS, Inc. v. United
States, 256 F.3d 1333 (Fed. Cir. 2004); Zaccardelli v. United States,
68 Fed. Cl. 426, 2005 U.S. Claims Lexis 327 at n.3 (Oct. 27, 2005).
Of course, to be actionable under the Tucker Act, plaintiffs must point
to an express or implied contract.

IX. DISCUSSION OF MEMBERSHIP IN THE U.S. CIVILIAN COMPONENT &
EMPLOYMENT AS A HOST NATIONAL EMPLOYEE.

A. Issues: Who can be employed as a member of the U.S. civilian component
and who can be employed as host national employee can become
extraordinarily contentious and difficult.

- Can we hire into the U.S. civilian component members of the U.S. Forces
who are retiring or otherwise leaving active duty?

- Individuals who are either dual nationals, i.e., have American and host
nation citizenship, or American citizens who are ordinarily resident in the
host nation question why they cannot be hired as a host national
employee.

- Related issues occur with respect to current host national employees who
acquire U.S. citizenship - does their continued employment create liability
exposure from the employee who now has dual citizenship, or liability
exposure for the U.S. Forces from others who want to be employed with
the U.S. Forces?

- Can contractor employees or their dependents be hired into the U.S.
civilian component or as host national (HN) employees?
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Can Americans legally in the host nation but not ordinarily resident, i.e.,
“tourist hires,” be hired into the U.S. civilian component or as HN
employees?

Can HN spouses of U.S. military or civilian component members be
employed as HN employees?

Can a spouse from another NATO country who is married to a U.S.
military member or a member of the U.S. civilian component be employed
either in the U.S. civilian component or as a HN employee?

What to do about individuals improperly hired into the U.S. civilian
component because they have HN citizenship or were ordinarily resident
(OR)?

Dangers to the individual of being improperly hired into the U.S. Civilian
Component.

Criteria for Answer: The answer to employment options under the NATO
SOFA comes from a mixture of the SOFA provisions, any implementing bi-
lateral agreements with the host nation, U.S. statutes, American regulations
issued by OPM, DOD and the services, host nation immigration and host
nation foreign national employment laws and regulations (which often
implement EU requirements), labor agreements with host nation unions,
whether the U.S. Forces are the direct or indirect employer, and from U.S.
Forces employment policies in the particular country. It should be noted that
the answer in one NATO country may be different than in another. For a
discussion of how these issues have played out for the U.S. Forces in
Germany, see Litak, Mike, “U.S. and Them: Citizenship Issues in
Department of Defense Civilian Employment Overseas,” The Army Lawyer
(June 2005).

The Variables.

1. The SOFA & the U.S. Civilian Component. The NATO SOFA prohibits
the following from being members of the U.S. civilian component:

- Individuals who are “nationals of” the host nation. Note that the
European nations typically include in this restriction, dual nationals,
i.e., individuals who hold American citizenship and citizenship in the
host nation.
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- Individuals who are “ordinarily resident” in the host nation, for
example, an American already ordinarily resident in the host nation
cannot be a member of the U.S. civilian component.

- Individuals who are not nationals of a NATO country, for example,
the Korean spouse of a military member assigned to a NATO country
cannot be hired as a member of the U.S. civilian component.

2. Note that there is no requirement in the SOFA that members of the U.S.
civilian component have to be American citizens; the only SOFA
limitation is that the member of the civilian component be a national of a
NATO country excluding a national of the host nation. It is American
law that largely, but not completely, requires that the U.S. civil servants
be American citizens.

3. The SOFA & Host National Employees. The NATO SOFA provides
that, “Local civilian labour requirements of a force or civilian component
shall be satisfied in the same way as the comparable requirements of the
receiving State ... The conditions of employment and work ... shall be
those laid down by the legislation of the receiving State. Such civilian
workers employed by a force or civilian component shall not be regarded
for any purpose as being members of that force or civilian component.”
NATO SOFA article IX | 4.

a. Note that while local civilian labor is typically filled by citizens of
the host nation and are often referred to as local national (LN) or host
national (HN) employees, the SOFA makes no mention of the
nationality of the “local civilian labour.” Thus, unless otherwise
restricted by applicable American law, any individual the host nation
determines is legally allowed to work in the host nation could be a
member of the local civilian labor, e.g., a “third-country” national
could be employed as an HN, or, at least as far as the SOFA is
concerned, employing an American citizen as an HN is possible.

b. Of course, anyone employed as an HN, including Americans, is, in
accordance with the SOFA, going to be subject to host nation
employment laws, pay, conditions of employment and host nation
labor courts.

4. U.S. Statutes, Executive Orders & OPM Requlations.

a. Executive Order - U.S. Citizenship Requirement. In order to be an
American civil servant in the competitive service an Executive Order
requires the person be a U.S. citizen. Executive Order (E.O.) 11935
(September 2, 1976) codified at 5 C.F.R. 7.4. Note that this
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requirement only applies to the competitive service which excludes
positions in the excepted service, e.g., doctors, lawyers, and excludes
positions in non-appropriated fund organizations such as those
typically found in the Exchange and MWR organizations.

. Title 5 - the Classification Act has provisions that are generally

accepted as affecting membership in the U.S. civilian component as
well as local labor personnel. The Classification Act provides that all
positions will belong to the General Schedule (GS), 5 U.S.C. 5101,
unless there is a statutory exception provided section 5102. There are
two statutory exceptions applicable here:

- The first exception is for non appropriated fund (NAF) positions.
This provision makes no reference to whether the NAF positions
are in the United States or overseas, and it is generally assumed
that the exception applies to NAF world-wide.

- The second exception is §5102(c)(11) for “aliens or noncitizens”
of the U.S. who occupy positions outside the United States, e.g.,
HNs. Note that this exception does not include American citizens
who occupy positions outside the United States.

With respect to host national employment, the Classification Act only
applies where the U.S. Forces are the employer of the HN, i.e., where
we operate a direct hire host national employment program. The
Classification Act does not apply where the host nation, typically the
Ministry of Defense, is the legal employer and provides the services
of the host national employees to the U.S. Forces.

. Title 22 of the U.S. Code, which primarily deals with the Foreign

Service, also allows other agencies to use the same provisions for
their overseas employment programs. 22 U.S.C. 3968(b). One such
provision is the “family preference,” which although not cited in the
DOD instructions providing for a family preference, is the statutory
basis for the preference. DOD Inst 1400.23 (ASD(FM&P May 12,
1989).

Another provision of Title 22 allows federal agencies overseas to
construct their own employment programs for U.S. citizens and host
national employees. 22 U.S.C. 1951, 3968. This has not been
implemented by DOD but provides an option to cover unanticipated
employment situations.

The Interaction of Titles 5 & 22. The underlying policy in Title 5
(which speaks to competitive service positions and exempts foreign
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nationals from GS positions outside the United States), is that
American citizens will only be employed abroad in the American
civilian component. Title 22 provides federal agencies greater
flexibility in this regard and would allow the employment of U.S.
citizens in special overseas employment categories - it is broad
enough to include hiring Americans as HNs. How Title 22
provisions interact with the Classification Act provisions in Title 5 is
not always clear and can depend upon the provision concerned.
Consider, for example, should any overseas employment program
comply both with Title 5 and Title 22 provisions, or do Title 22
provisions allow DOD the authority to create a separate overseas
employment system that is not affected by the provisions in Title 5?
Certainly, DOD integrated the family hiring preference into its Title
5 employment program but this use does not provide a definitive
answer.

5. The Impact on DOD Instructions. A “Foreign National Employee” is
defined as a “non-U.S. citizen employed by the U.S. Forces outside the
United States, its territories and possessions.” DOD Manual 1416.8-M
“Manual for Foreign National Compensation” § DL1.1.4 (ASD(FM&P)
January 1990).

6. The Impact of Host Nation Immigration Laws and Policies. Host nation
immigration and employment laws can have a major impact on U.S.
Forces employment options including the ability of U.S. Forces
dependents to be employed as host national employees or as “foreign”
labor in the host nation private sector, as well as on the ability of the U.S.
Forces to hire American “tourist hires,” i.e., Americans who are in
Europe but not yet ordinarily resident.

a. Host Nation Immigration Laws & The Entry Visa. The SOFA gives
receiving States the option of requiring entry visas for members of
the U.S. civilian component and the dependents of military and U.S.
civilian personnel. A visa is the permit to enter the host nation and,
consequently, can only be acquired outside the host nation.

b. The Host Nation “Green Card.” The host nation also provides
American civilian employees and dependents of military and civilian
employees an immigrant status document or passport stamp. The
status of American civilian employees and dependents in the
immigration system can be buffeted when the host nation does a
major revision to their immigration employment system - the U.S.
Forces are such a small sector to deal with it is often forgotten,
leaving local immigration officials struggling with how to handle
U.S. Forces civilian employees and dependents in a comprehensive
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system that was not designed to include them. Considerations:

- Does their immigration status as a NATO U.S. civilian employee
or as NATO dependent allow the individual to work in the
civilian sector? Stated another way, if the civilian employee or
dependent goes to work in the host nation private sector, have
they jeopardized their status as a dependent or as a member of the
U.S. civilian component under the SOFA?

- Consistent with their immigrant status, can dependents work for
American companies under contract with the U.S. Forces at the
installation?

- Consistent with their immigrant status, can dependents work for
host-nation or third-country national companies under contract
with the U.S. Forces at the installation?

7. Labor Agreements. Labor agreements between the U.S. Forces and host

national unions may contain preferences for host nation or EU citizens
for HN jobs.

D. Discussion - Not Answers.

1. U.S. Military Hired as Members of the Civilian Component? Can we

hire into the U.S. civilian component members of the U.S. Forces who
are retiring or otherwise leaving active duty in the country?

a.

It would seem the most natural of selections, the military member is
legally in the country, former military make very attractive
candidates and there is no PCS moving expenses. Of course, military
members don’t need a passport to be legally in the country, only an
ID card, while as a member of the civilian component they will need
to have an official government passport indicating that they are a
member of the U.S. civilian component - but an official government
passport can be acquired in-country. See, NATO SOFA article II,
paragraphs 2(a), 3.

Visa & HN Immigrant Status. This is where problems can occur.

(1) Visa Requirement. Host nations (the receiving states) may
require members of the civilian component to have visas under
Article I11 of the NATO SOFA, and if the host nation won’t
grant a wavier to military members leaving the service, the
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military member will have to leave the host nation and apply
for a visa to reenter as a member of the civilian component.

(2) HN Immigrant Status. Typically, former military members
want to remain in the country because they have married a host
national citizen - if they register with the host nation
immigration service for a permit to stay for family reasons that
might make them ordinarily resident as far as the host nation is
concerned. For example, American military personnel who
discharge or retire and want to remain in Italy with their Italian
family will typically get a “per familia” (for family reasons)
permit to stay which also allows them to work in the private
sector and thus, in the eyes of Italian officials, are ineligible for
membership in the U.S. civilian component. Switching
between immigrant status, e.g., from familia to missione is
generally not allowed in Italy.

2. U.S. OR as HN. American citizens who are ordinarily resident (OR) in
the host nation often question why they cannot be hired as a HN. Of
course, it is the basic definition of civilian component that blocks an OR
American from working in the U.S. civilian component. NATO SOFA
Article 1, 11(b).

a. Whether an Ordinarily Resident American can be employed as a HN
employee depends in the first instance on whether the U.S. Forces
operate an indirect hire system - if host national employees are
actually employed by the Ministry of Defense, then whether the OR
American can work for the U.S. Forces depends solely on the host
nation laws (whether the American citizen can legally work in the
host nation) policies and union contracts - whether the MOD would
consider an American applicant and whether either the MOD or the
union contracts has a preference for citizens of EU countries. The
American Classification Act only applies where the U.S. Forces are
the legal employer - not where we are the indirect employer.

b. Where the U.S. Forces operate a direct hire program (e.g., in Italy,
Germany and for some positions in the UK), and where we control
the hiring process (i.e., the local courts leave hiring to the discretion
of the U.S. Forces), and the host nation immigration laws allow the
applicant to work in the country, then the Classification Act will limit
the OR American to NAF positions while a DOD instruction
arguably prohibits hiring the American as a host national employee.
Although Title 22 provides statutory authority to hire Americans
resident overseas into local pay schedules, that authority has not been
implemented by DOD.
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(1) The Classification Act requires employees to be hired as GS
unless there is an exception - the Classification Act does not
provide an exception for Americans hired overseas, only for
aliens hired outside the United States. The Classification Act
does have an exception for NAF positions. The consequence
of this is that it would be possible to employ U.S. citizens in
any NAF position, including as HN personnel and not violate
the Classification Act.

(a) Relying on this gap in the Classification Act to hire OR
Americans as host national employees in NAF positions
can result in subsequent problems however. The issues rise
when the OR American wants to be employed in an HN
appropriated fund (APF) position - to switch jobs, or for a
promotion, or avoid termination during a RIF. If the U.S.
Forces refuse to place the OR American in an APF position
because of the Classification Act, it will be the host nation
courts that will decide any appeals from the American host
national employee. And as the host nation law will almost
certainly see no distinction between APF and NAF funded
positions, the host nation court will order the employee
placed in a HN APF position, leaving the U.S. Forces with
a situation that presumptively violates the Classification
Act. Of course it could be argued that as a treaty, the
requirements Article IX, paragraph 4, of the NATO SOFA
which state that conditions of employment and conditions
for the protection of workers shall be those established by
the legislation of the receiving state, trump American
domestic legislation and thus there is no violation of the
Classification Act. But, there has been no authoritative
opinion on this issue.

c. Impact of DOD Instruction. Certainly DOD does not contemplate
hiring Americans as host national employees. The DOD Manual on
overseas pay defines a “Foreign National Employee” as a “non-U.S.
citizen employed by the U.S. Forces outside the United States, its
territories and possessions.” DOD Manual 1416.8-M “Manual for
Foreign National Compensation” § DL1.1.4 (ASD(FM&P) January
1990).

3. HNs Who Acquire U.S. Citizenship. What happens when a Host
National employee working in an APF position acquires U.S. citizenship
- does their continued employment violate the Classification Act, and
does their continued employment create liability exposure for the U.S.
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Forces from others who wish to gain employment with the U.S. Forces?

a. The employment of a HN employee, whether in an APF or NAF
position, complies with both the SOFA and the Classification Act - if
employed in a NAF position the Classification Act does not apply
and if employed in an APF position, the Classification Act contains
an exception. 5 U.S.C. 5102(c)(11) (covering “aliens or noncitizens”
of the U.S).

b. Where HN employee is an APF position and acquires U.S.
citizenship, what then? Arguably the HN employee is no longer an
“alien[ ] or noncitizen[ ]” and having acquired U.S. citizenship must
now be fired, or moved to a NAF position, to avoid violating the
Classification Act. The problem is that if we take adverse action
against the employee, any appeal would be to the host nation courts
applying host nation law where the distinction between appropriated
funds and nonappropriated funds does not exist and where the
Classification Act, consistent with Article 1X paragraph 4, will not be
applied. Of course it could be argued that as a treaty, the
requirements Article IX, paragraph 4, of the NATO SOFA which
state that conditions of employment and conditions for the protection
of workers shall be those established by the legislation of the
receiving state, trump American domestic legislation and thus there is
no violation of the Classification Act. But, there has been no
authoritative opinion on this issue.

c. Liability Exposure. In Germany, OR Americans who couldn’t get
hired as members of the U.S. civilian component complained that as
OR U.S. citizens they were no different than an “OR” German host
national who had acquired American citizenship. Some argued, in
effect, that agencies should ignore the Classification Act’s
application to them so that they cold be hired into APF LN jobs
claiming their situation was no different that an APF LN employee
who had acquired U.S. citizenship. This position found sympathy
with a past director of the Army’s former discrimination complaint
investigation office. Litak, Mike, “U.S. and Them: Citizenship
Issues in Department of Defense Civilian Employment Overseas,”
The Army Lawyer (June 2005). The U.S. applicant’s assertion that
“OR” Germans who acquire U.S. citizenship are no different than an
OR U.S. citizens presents a false dilemma however. The actual
issues involved are whether the U.S. Forces can legally hire a U.S.
citizen who is OR in Germany consistent with the SOFA and
Classification Act as opposed to whether the U.S. Forces can legally
terminate a current German employee who acquires U.S. citizenship.
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4. Tourist Hires. Can Americans legally in the host nation but not

ordinarily resident, i.e., “tourist hires,” be hired into the U.S. civilian
component or as HN employees? Many of our European allies have
taken the position that in order to be a member of the U.S. civilian
component, the individual has to “accompany the force.” See NATO
SOFA Art 1, f1(b). In other words, to give effect to the “accompany”
language, the person has to be on orders from the States. The U.S.
Forces have consistently rejected the European position with the view
that as long as the person hired is a national of a NATO country, is not
OR in the host nation and not a national of the host nation, then they can
be hired into the civilian component and thereby accompany the force.
“Accompanying the force” is a result, not a requirement.

a. The next stumbling block is whether the local American hire (who is
not OR or a citizen of the host nation), has the proper entry and
immigration documents to work in the host nation. If the host nation
requires a visa for members of the civilian component, as it is
allowed to do under Article 111 of the SOFA, then the tourist hire
would have to leave the country, get the visa, and return. Separate
from the visa is whether they have the proper status, i.e., the proper
“green card,” in the country for being employed. In Italy for
example, the two issues are intertwined. A “per missione” entry visa
is needed to be a member of the civilian component. The visa is a
prerequisite to receiving the per missione permit to remain in Italy as
a member of the civilian component. As a result of these
requirements, American tourists in Italy are ineligible to be hired by
the U.S. Forces as members of the civilian component because they
don’t have any entry visa, or if they do, it is not the “per missione”
visa.

Contractor Employees & Dependents As Applicants. Can contractor
employees or their dependents be hired into the U.S. civilian component
or as HN employees? This depends on their status in the host nation
which is typically addressed in bilateral agreements between the U.S.
Forces and the host nation as well as the host nation’s visa and work
status requirements. Whether they should be hired would also depend on
the policy favoring the hiring of U.S. military spouses and the policy
favoring the hiring of family members assigned overseas, versus the
competing interests of hiring Americans in the local area and possibly
the policy in favor of hiring veterans if the contractor or the contractor’s
spouse happen to have veterans status. Not to mention consideration of
what happens if the contractor loses their job or contract.

a. Generally it has been arranged that certain contractor personnel with
special skills or knowledge are given quasi SOFA status and have



OVERSEAS CIVILIAN EMPLOYMENT LAW

logistical support, i.e., ID card privileges, and are known at Technical
Representatives or tech reps. Contractor personnel without this status
would be subject to host nation employment laws and taxes.

Italy is an example of the complexities involved in whether to hire
tech rep dependents as members of the civilian component. Tech rep
dependents have the right visa and permit to stay - but these
documents were not requested from the Italian government for
membership in the civilian component. They don’t have official
passports - which could be remedied once they are hired - but then
their visa is in their “tourist” passport and not their official passport.
These are all issues to work out with the Italian authorities assuming
the U.S. Forces decide to allow these individuals to apply for jobs.

6. Can HN Spouses Of U.S. Military Or Civilian Component Employees Be

Employed As HN Employees? A lot depends on HN employment

policies. The Spanish Ministry of Defense is extraordinarily strict -
Spanish citizens who marry American military or members of the U.S.
civilian component are forced to choose between having dependent 1D
card privileges versus being able to continue to work on the Spanish
economy or as local labor personnel on base.

7. NATO Country Hires. Can an individual from another NATO country

who is married to a U.S. military member or a member of the U.S.
civilian component be employed either in the U.S. civilian component or
as a HN employee?

a.

Definition. This issue is sometimes referred to as “third-country
nationals” even though the phrase is used in other contexts as well.
To avoid confusion, this outline uses “NATO-country nationals.”
As far as is known, the U.S. Forces are not hiring NATO-country
nationals in Europe. The following is a discussion of what is
possible under existing laws.

Hiring As Host National Employees. Hiring NATO-country
nationals as host national employees depends resolution of the
following issues:

(1) Host-National Hiring Preferences. Some host-national union
contracts, known as the Conditions of Employment (COE) in
Italy, have a preference for hiring host-national citizens as host
national employees. Such preferences are inconsistent with EU
Regulation 1612/1968.

(2) Overlap Between NATO Countries and EU. The EU prohibits
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hiring discrimination by member nations against the citizens of
other member nations. EU Reg. 1612/1968. But not all NATO
countries are members of the EU, e.g., Canada. So there is no
EU prohibition against discriminating against Canadian
citizens in hiring.

(3) Direct Hire v. Indirect Hire Countries. Where the host-national
employees who work for the U.S. Forces are legally employed
by the host nation Ministry of Defense, the host nation MOD
may have citizenship hiring prohibitions or preferences.

Hired As Part of U.S. Civilian Component.

(1) U.S. citizenship is required for hiring into the competitive
service so realistically, this limits the discussion to positions
with the Exchange or MWR, i.e., to non-appropriated fund
positions.

(2) The NATO SOFA restrictions on the U.S. civilian component
would limit consideration to dependents who have citizenship
in other NATO countries (not including citizenship in the
receiving state). NATO SOFA art. 1.1(b).

(3) Neither the military spouse preference in hiring at 10 U.S.C.
1784(b)(2), nor the family preference at 22 U.S.C. 3951(b),
require that the spouse or family member be a U.S. citizen in
order for the preference to apply. In other words, a Canadian
spouse could qualify for a military spouse preference or a
family member preference.

8. Improper Hires. What to do about individuals improperly hired into the

U.S. civilian component because they have HN citizenship or are
ordinarily resident?

a.

European host nation courts have taken a consistent view that a
person improperly hired into the U.S. civilian component, and so
employed for several years, should be treated as a host national
employee. This means that not only would a termination under U.S.
procedures be ineffective, the employee likely needs to have his pay
recomputed as a host national employee, or at the very least, the
U.S. Forces now owe social contributions to the host national social
security/retirement system.

The Merit Systems Protection Board will normally find they do not
have jurisdiction to hear the cases of improperly hired employees.
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Meyers v. Army, 35 MSPR 417 (1987); Daneshpayeh v. Air Force,
57 MSPR 672 (MSPB 1993), aff’d 17 F.3d 1444 (Fed. Cir. 1994)
(MSPB’s deference to the agency’s regulations defining “ordinarily
resident” is particularly noteworthy).

c. Particularly for longer term improperly hired employees, the best
course is to fire them in a manner consistent with American and
host national termination procedures. Termination procedures
typically work on a notice and opportunity to respond before a final
decision - complying with both systems shouldn’t be overly
difficult. That way the agency is procedurally covered whether the
employee appeals to the MSPB, sues in a host nation court, or both.

d. Liability Exposure for Improperly Hired Employees. Individuals
who want us to waive or shade the rules so that they can be hired as
members of the civilian component (and Congressmen who write on
their behalf) rarely appreciate the liability exposure an improper
hiring has for the individuals themselves - they do not understand
we are acting for the persons’ own protection as well. If persons
improperly hired into the civilian component are really host national
employees - accordingly the NATO SOFA Article X paragraph 2,
tax exempt status for members of the civilian component no longer
applies. Further, the individual has been failing to pay import duty
on items purchased at the Exchange and Commissary (and usually
the fuel coupon records are accurate and well maintained) - and so
the improperly hired employee now owes income taxes and import
duties to the host nation and is subject to possible criminal and civil
prosecution for not having done so. This is not a theoretical
concern - the Italian prosecution of the “Darby Dozen,” actually
over 20 dual national employees at Camp Darby in the late 1990s, is
an example.

Dependents Working on the Economy. This depends on the host nation
rules. In Italy, for example, members of the U.S. civilian component and
all dependents received “per missione” (for the NATO mission) permits
to remain in Italy. This does not allow the individual to be employed in
the Italian private sector. Work permits, “per lavorare” (for work), are,
in the Italian system, inconsistent with membership in the U.S. civilian
component - holding a “per lavoro” permit makes the individual
ordinarily resident in the view of the Italian immigration system and
government. In Germany however, there is no inconsistency between
being a member of the U.S. civilian component and working on the
private sector.

a. Note that employment outside the U.S. civilian component is subject
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to host nation taxes. NATO SOFA Art. X.

X. OVERSEAS PAY, ALLOWANCES FOR AMERICAN CIVIL SERVICE

EMPLOYEES - GENERAL.

A

Warning:

68

Introduction.

The general context of this portion of the outline is assignments to
Europe by American civil servants. This outline:

Is focused on DOD employees with less emphasis on particular
coverage of spouses or other dependents. The outline does not cover
SES. Nor overseas teachers, such as Department of Defense
Dependent Schools (DODDS) employees, who have major variations
from the rules due to the school year, and in particular, from travel
rules applicable to other employees.

Is focused on DOD employees serving Foreign Outside the
Continental United States (F-OCONUS) tours, not on non-foreign
OCONUS (NF-OCONUS) tours in places such as Hawaii, Alaska or
Puerto Rico. Tours in NF-OCONUS areas have different rules.

Is focused on Permanent Change of Station (PCS) moves not
temporary change of station (TCS) moves or TAD/TDYs to a F-
OCONUS location.

Neither addresses married civil service couples where each spouse
has entitlements nor assignments of married couples where one is in
civil service and the other military.

The outline does not discuss all rules applicable to payment of travel, per
diem and relocation expenses - only as those rules are affected by
overseas assignments.

This portion outline is a guide to overseas allowances - don’t mistake it for
the definitive word on overseas allowances. The regulations, especially the
Joint Travel Regulation Volume 2 (JTR), are subject to change, so it is vital
that the actual regulations be consulted. Further, when reading the
regulations, the words used are pregnant with meaning that may not be
readily apparent. Understand also that HR offices interpreting the
instructions may read them differently than described here, or may have
imposed additional requirements. So be sure to consult with the office that
will actually be involved in an allowance determination to understand what
all the requirements are.

This portion of the outline structure is generally organized for how an
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employee would progress through an overseas assignment - the move
overseas, overseas allowances, home leave, renewal agreement travel, the
return from overseas, and concludes with emergency situations.

4. The outline uses the term “American civil servant” to distinguish from
employees who are citizens of the overseas host country working for the
U.S. Forces.

5. The statutes and regulations make a variety of distinctions between the:
continental United States (CONUS) and outside the continental United
States (OCONUS); the United States and the United States its
possessions and territories; and foreign areas and non-foreign OCONUS
areas. | have attempted to maintain those distinctions in the outline.
“Overseas” is a generic term used in the outline meaning a foreign
location.

6. A summary of authorized Travel & Transportation Allowances is at 41
C.F.R. Subchapter B “Relocation Allowances” Part 302-3 “Relocation
Allowance by Specific Type.”

7. A summary of authorized OCONUS allowances is at JTR C5010.

8. Note that although this discussion of the JTR is limited to “American
civil servants” the JTR states that it applies to direct hire “foreign citizens
employed by DoD in OCONUS” except as restricted by agreement with
local governments and not including NAF employees. JTR C1001-A.2,
C.1.

B. General Observations on Allowances.

1. The travel regulations can be viewed as divided into three parts - the
underlying rules, the rules that have been added because of mindless
application of the first set of rules by payment or travel officials to deny
legitimate claims, and the rules that have been added because of
extraordinarily greedy claims filed by employees.

The West Wing on Travel Regulations, Episode: 100,000 Airplanes
Donna: How many words are in the Gettysburg address?

Toby:  266.
Donna: And the 10 Commandments?
Toby: 173.

Donna: So you really wouldn’t think you would need 6,000 to
discover how a plane ticked gets reimbursed.
Toby:  No.
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Donna: No.

The regulations for overseas allowances are not particularly well written
or integrated with one another. What particular phrases mean is often
obscure and can change from instruction to instruction. For example, “a
bona fide actual residence” with regard to a Transportation Agreement
for overseas hires under JTR C4002-B.2.b(2), means your legal domicile
or home of record, while “actual place of residence” with regard to the
Living Quarters Allowance (LQA) for overseas hires under the
Department of State Standardized Regulations (DSSR) § 031.12.a, means
the residence as in where the person is actually living. Also, the policy
goals behind some of the restrictions are often obscure, e.g., an employee
overseas at permanent duty station (PDS) #1 without LQA, applying for a
position at PDS #2, cannot get LQA even though an applicant from
CONUS could.

It is important for managers and employees to know and understand the
allowances and limits on the allowances before a move. “Fixing”
problems after the fact is often impossible. Accordingly, proceeding on
the basis that common sense and “saving the government money” will get
the overseas candidate their allowances is bound to end in
disappointment. Selecting officials need a firm opinion from HRO on
whether the candidate will qualify for the allowance in question before
making the job offer. Determining when the LQA and a TA is authorized
for an overseas hire is complex, involving a confusing interaction of
DOD instructions, the Joint Travel Regulations, and the Department of
State Standardized Regulations (DSSR).

a. For example, where the applicable regulations provided that transport
of a POV required advance approval, and the employee did not get
advance approval for shipping the POV on his travel orders,
permission for shipping the POV could not be done retroactively. B-
163364, 1968 U.S. Comp. Gen. Lexis 2420 (June 27, 1968)
(interpreting Bureau of the Budget Circular No. A-56, rev. October
12, 1966).

“Saving the government money” is not a guiding principle of the
instructions. The travel rules generally flow from fiscal law which firsts
asks, “What is the authority for spending the money?” Without authority
(and often advanced permission) to incur the expense, it is impossible to
have the expense reimbursed later. The Navy tradition of acting first
(incurring the move or the expense) and asking forgiveness (and
reimbursement) for a resulting mistake does not work in this arena. The
JTR states, “A traveler must exercise the same care and regard for
incurring expenses to be paid by the Government as would a prudent
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person traveling at personal expense.” JTR C1058-1. The problem with
following this rule for the employee is that it is only applied to the
advantage of the government - and rarely, if ever, will this provision
overcome a more expensive requirement specified in JTR.

5. The statutes, and especially the regulations, are geared toward a standard
set of circumstances, namely, a civil servant in CONUS being hired for
an overseas position and then returning to CONUS with dependents
traveling with the civil servant. Deviations from that model can reduce
the availability of one or more allowances.

Warning: In other words, if the person selected for an overseas position is not a current
civil servant coming from CONUS, the gaining supervisor should check with
the servicing personnel office to make sure what allowances are payable.

6. The major allowances/benefits for overseas employees are:

a. Transportation Agreement (TA) where the government agrees to
provide transportation for the employee, the employee’s family, and
their household goods to their overseas duty location and back. The
TA is controlled by JTR Chapter C4000 Parts A & H.

b. The Foreign Transfer Allowance (FTA) for temporary quarters in the
United States prior to departure and miscellaneous expenses. 5
U.S.C. 5924(2)(A), 5724a(f); JTR C1004, C5352-B; DSSR § 240.

c. Temporary Quarters Subsistence Allowance (TQSA) for temporary
quarters occupied after first arrival at a PDS in a foreign area or
immediately preceding final departure from that PDS. TQSA rules
are in DSSR § 120.

d. Living Quarters Allowance (LQA) where the government provides a
quarters allowance. The LQA is controlled by provisions in the DOD
Civilian Personnel Manual, DOD 1400.25-M, Subchapter 1250-E,
and DSSR § 031.1.

e. Post Allowance for those overseas locations with a living cost in
excess of Washington, D.C. 5 U.S.C. 5924(1), 5941; DOD 1400.25-
M “CPM” SC1250.5.1.2 (Dec. 1969); DSSR § 220.
f. Schooling for Dependents.
7. Qualifying for an overseas Post Allowance is almost automatic. But for

overseas hires, qualifying for a Housing Allowance is difficult, getting a
Transportation Agreement is harder still, especially for dependents, and
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oddly, especially hard for military spouses to be hired in the same country
where their sponsor was stationed.

8. LQA and TQSA allowances “are designed to cover substantially all
average allowable costs for suitable, adequate quarters, including utilities.
They are not intended to reimburse 100 percent of all of an employee’s
quarters costs or to provide ostentatious housing or extravagant meals.”
DOD 1400.25-M SC 1250.4.5.

9. Authority To Make Determinations.

a. Unless otherwise specified, where the DOD CPM provides for a
“Head-of-Agency” decision, that authority has been delegated to the
Director, [DOD] Civilian Personnel Management Services (CPMS),
who may redelegate the authority as necessary. DOD 1400.25-M
“DOD CPM” SC 1250.6.1.3.

b. “Individuals authorized to grant overseas allowances and differentials
shall consider the recruitment need, along with the expense the activity
or employing agency will incur, prior to approval.” DOD 1400.25-M
“DOD CPM” SC 1250.4.2.

c. Travelers who are given the wrong information by their agency bear
the consequences. There is no concept of “detrimental reliance” from
either the GAO or GSBCA. See, e.g., Albert Carter, GSBCA 15435-
RELO, 2001 GSBCA LEXIS 77, at 9 (April 9, 2001) (“It is certainly
regrettable if Mr. Carter received faulty advice from a DoD employee,
but such advice does not authorize an expenditure of public funds that
IS contrary to the regulations.”).

C. Avpplicability of Instructions.

1. TheJTR Applies to:

a. DOD civilian employees and their dependents. JTR C1001-A.2.
b. Direct hire foreign citizens employed by DoD in OCONUS areas,
except as restricted and limited by OCONUS commands or by

agreements with the local government. JTR C1001-A.2.

c. DOD personal services contract employees. JTR C1001-A.2, citing
see 27 Comp. Gen. 695 (1948).

d. Military Sealift Command civilian marine personnel to the extent
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2.

provided in Civilian Marine Personnel Instruction 4650 (Navy). JTR
C1001-A.3.

Nonappropriated Fund (NAF) Personnel are subject to the NAF Personnel

Manual, BUPERSINST 5300.10A, Subj: Bureau of Naval Personnel
Nonappropriated Fund (NAF) Personnel Manual For Navy
Nonappropriated Fund Instrumentalities (NAFIS) (BUPERS-653 27 May
2003). The JTR does not apply to NAF personnel. JTR C.1001-C.1.

The JTR does not apply to contractors’ representatives and contractor
employees under contracts with DoD. JTR C.1001-C.2.

XI. OVERSEAS PAY & HEALTH CARE.

A. Base Pay overseas is without locality pay, that is, it is not on the “Rest of
U.S.” pay chart. This absence is somewhat counterbalanced by the housing
allowance (LQA). This means however:

Lower annual pay raises for civil servants overseas, for example, when
CONUS employees might average a 3.5% pay raise, OCONUS
employees could expect a 2.5% pay raise.

Depresses retirement pay for those who retire in an overseas area. State-
side locality pay is computed as part of the “high-three” while overseas
housing and other allowances are not.

B. Special Overseas Pay Scales Are Not Used. Each agency could establish

compensation plans for U.S. citizens hired overseas including family
members of U.S. employees assigned abroad. 22 U.S.C. 3968(a)(1). The
U.S. Forces in Europe have not done so, e.g., local American hires for
appropriated fund positions in Europe are paid according to established GS
pay scales.

C. Health Care. The Secretary of Defense may provide civilian employees,
and members of their families, abroad with health care benefits comparable
to benefits provided by the Secretary of State to members of the Foreign
Service and their families abroad. 10 U.S.C. 1599b.
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XIl.
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RECRUITING FOR OVERSEAS POSITIONS. The following benefits are generally

used to recruit candidates for overseas positions.

A. Pay Retention (aka, Retain Pay, Save Pay) and Filling Overseas

Positions. Pay retention is much more an issue for overseas positions than
positions in CONUS. The reasons for this are unclear, probably a
combination of a tendency to keep high grade positions overseas to a
minimum, and a desire to attract more experienced, i.e., higher graded,
applicants for work in a complex overseas environment. If an activity wants
to attract higher graded applicants from CONUS for an OCONUS position,
e.g., have GS-14s interested in a GS-13 position, the activity can offer “pay
retention” to the successful applicant.

1.

Pay retention is only available when all potential applicants have
been informed in writing that it will be offered to successful
applicants whose pay would otherwise be reduced if selected for the
position. Written vacancy notices must state that pay retention is
available. OCPMINST 12536.1 (Supplement to FPM 990-2), Subchapt
S3, and the enclosed Memorandum from DASD(CPP), “Subj: Grade and
Pay Retention” fb(10) (Feb 13, 1987).

Determination Authority. Normally, “Heads of overseas activities or
their designees are delegated authority to determine the positions to
which pay retention will be extended as a recruitment incentive ... .”
OCPMINST 12536.1 (Supplement to FPM 990-2), Subchapt S3.

a. “In other circumstances, as determined by addressees [ASN(M&RA)
for the Navy], resulting from personnel actions initiated by
management to further the agency’s mission, [pay retention may be
granted] to the extend that the intent of the law and regulations
governing grade and pay retention is met.” Memorandum from
DASD(CPP), “Subj: Grade and Pay Retention” {(b)11 (Feb 13,
1987), reprinted in OCPMINST 12536.1 (Supplement to FPM 990-2).

3. Attributes of Pay Retention.

a. An employee is entitled to the lowest rate of basic pay in the position
to be occupied which equals or exceeds his or her rate of basic pay
immediately prior to the eligibility for retain pay or movement to the
position. If the rate of basic pay is within the pay range of the lower
grade, then pay retention dos not apply. 5 C.F.R. 536.205(b)(2).

b. If the employee’s rate of basic pay exceeds the maximum rate of the
lower graded position, the employee is entitled to the lower of the rate
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of pay the employee was receiving or 150% of the maximum rate of
pay payable for the new grade. 5 C.F.R. 536.205(b)(3).

c. If an employee moves to another position at the same grade while
entitled to pay retention, the employee’s rate of basic pay after
movement may not be less than the maximum rate of basic pay for the
newly applicable rate range. 5 C.F.R. 536.205(b)(4).

Pay Retention & Reduced Annual Pay Increases. The employee under
pay retention is entitled to 50% of the amount of the increase in the
maximum rate of basic pay payable for the grade of the employee’s
current position. 5 C.F.R. 536.205(c). When the maximum scheduled
rate of pay for the position becomes equal to or grater than the
employee’s retained pay, pay retention stops and the employee then
receives the full increases in the maximum rate of basic pay. 5 C.F.R.
536.205(d).

Loss of Pay Retention. An employee loses entitlement to pay retention
when:

a. The employee has a break in service of one day or more. 5 C.F.R.
536.209(a)(1).

b. The employee declines a reasonable offer of a position with a rate of
basic pay equal to or greater than the rate to which the employee is
entitled under pay retention. 5 C.F.R. 536.209(a)(2). A reasonable
offer is defined at 5 C.F.R. 536.206, and among other criteria, the
offer must be in writing, must inform the employee that pay retention
will stop, and it need not be in the same agency.

c. The employee is demoted for cause or at the employee’s request. 5
C.F.R. 536.209(a)(3).

d. For a discussion of what the employees grade and step will be upon
return from an overseas assignment, see the discussion at 208.

B. Reimbursement for Expenses Relating Sale & Purchase of Residence.

1.

Under 5 U.S.C. 5724a(d)(2), where an employee has transferred from a
post of duty in the United States to a foreign duty location,
reimbursement for the expenses related to the sale of the United States
residence (or settlement of an unexpired lease) and purchase of a new
residence upon return to the United States, is limited to:
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- A sale of the residence incident to the return of the employee from
the foreign duty location;

- The new State-side duty location is NOT the duty location the
employee originally left from to go to the foreign duty location;

- The transfer from the foreign duty location to the United States is in
the interest of the Government; and

- The employee sold the old residence or purchased the new residence
AFTER the official notification of the employee’s reassignment to
the United States. 5 U.S.C. 5724a(d)(3).

2. By way of comparison, for a State-side to State-side reassignment,
reimbursement is authorized at the time of the initial transfer. The delay
in reimbursement for overseas assignments is based on the expectation
that the employee transferred to a post overseas will retain his United
States residence during his tour abroad, so that if he is again assigned to
duty in the same commuting area, he will be able to live there. The
absence of return rights simply means that the employee is not guaranteed
reassignment to a particular place rather than meaning that he is
precluded from being sent there. Mark H. Swenson, 15504-RELO
(GSBCA April 18, 2001).

a. As it is expected an employee assigned overseas will retain residence
in anticipation of return to the same permanent duty station, the
employee qualifies for reimbursement of real estate expenses only
when the employee is officially notified at the close of his overseas
tour that he will be returning to a different non-foreign duty station.
Edward J. Nanartowich, 15237-RELO (GSBCA Feb 2, 2001); Robert
J. Wright, 15399-RELO (GSBCA Mar 7, 2001); John W. Gray,
15484-RELO (GSBCA Mar 7, 2001); David B. Nelson, 15609-RELO
(GSBCA Aug 8, 2001).

b. Employee who transferred from Alaska to overseas duty location in
the interest of the government was entitled to reimbursement for
expenses when he sold his residence in Alaska after being told by
agency officials he would not return to Alaska but instead he would
be returned to his prior duty station in Georgia - which was then
relocated to South Carolina. Robert M. Hooks, 72 Comp. Gen. 130
(1993).

c. Employee who transferred from Hawaii to Korea, and sold his

residence in Hawaii, was entitled to reimbursement for real estate
expenses because employee had been notified that he would not be

76



OVERSEAS CIVILIAN EMPLOYMENT LAW

returning to Hawaii, agency regulations precluded his return to
Hawaii, and the employee returned from overseas to another duty
station in the United States. Timothy S. Haymend, Comp. Gen. B-
255822 (May 17, 1994).

3. Foreign Real Estate Costs. Neither statute nor regulation make any
provision for reimbursement of expenses incurred by employee in settling
unexpired lease at foreign location where the individual is stationed.
George Span, 13728-RELO (GSBCA Feb 28, 1997).

C. Statutes Specifically Referring to Recruiting Incentives for an Overseas
Assignment. Two statutes specifically refer to particular allowances as a
recruiting incentive.

1. Allowances Based on Living Costs and Conditions of Environment. May
be paid for conditions of environment which differ substantially from the
continental United States and warrant an allowance as a recruitment
incentive. 5 U.S.C. 5941(a)(2). May not exceed 25 percent of the rate of
basic pay. 5 U.S.C. 5941(a). This allowance is not available to
employees entitled, under 5 U.S.C. 5924, to a cost-of-living allowance.

5 U.S.C. 5941(b).

2. Pay Post Differential For Especially Adverse Conditions. An additional
Incentive of up to 15% above the normal 25% limit on a post allowance, is
allowed “for an assignment to a post determined to have especially
adverse conditions of environment.” 5 U.S.C. 5925(b).

D. DOD Policy on Overseas Recruitment. The DOD Policy relates that all
overseas allowances and differentials (except the post allowance) “are
specifically intended to be recruitment incentives for U.S. citizen civilian
employees living in the United States to accept Federal employment in a
foreign area. If a person is already living in the foreign area, that inducement
is normally unnecessary.” DOD 1400-25-M SC 1250.4.1, referencing DOD
Dir 1400.25. That the allowances and differentials are to be used as an
incentive is reinforced by the DOD policy that, “Individuals shall not
automatically be granted these benefits simply because they meet eligibility
requirements.” DOD 1400-25-M SC 1250.4.3. Nevertheless, individuals
who are authorized to grant overseas allowances may do so for overseas hires
but they “shall consider the recruitment need, along with the expense the
activity ... will incur, prior to approval.” 1d., at SC 1250.4.2.
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XIll. SUMMARY OF ALLOWANCES FOR MOVE TO & AT THE FOCONUS PDS.

A. Summary of Statutory Provisions Involving a PCS Move. Three different

statutes are in play to cover a PCS move, 5 U.S.C. 5724(a), 5724a, 5924(2),
plus section 5722 for new employees.

1.

PCS Travel expenses for the employee are authorized by 5 U.S.C.
5724(a)(1).

PCS Transport expenses for the dependents are authorized by 5 U.S.C.
5724(a)(1). The authorization for transport expenses is supplemented by
an authorization for a per diem allowance or actual subsistence expenses
while en route by 5 U.S.C. 5724a(a).

Note: The distinction between “travel expenses” and “transport expenses” is that “travel
expenses” include not just the tickets but per diem as well, while “transportation
expenses” are limited to the cost of actual transport itself (e.g., the air fare).

3. The cost of moving the household goods, up to a maximum of 18,000

pounds, is authorized by 5 U.S.C. 5724(a)(2).

The cost of shipping a POV is covered by 5 U.S.C. 5724(d) referencing
5722(a)(3) for current employees, and by 5 U.S.C. 5722(a)(3) for new
employees.

Reimbursement for miscellaneous expenses incurred during the move are
authorized by 5 U.S.C. 5724a(f), not to exceed two weeks pay if the
move includes dependents 5 U.S.C. 5724a(f)(1)(A), not to exceed one
week of pay if the move is without dependents 5 U.S.C. 5724a(f)(1)(B),
capped out at the GS-13 step 10 level. 5 U.S.C. 5724a(f)(2).

A transfer allowance, for subsistence, relocation expenses and lease
penalties, not otherwise compensated for, is covered by 5 U.S.C. 5924(2).
The need for subsistence expenses is 5 U.S.C. 5924(2) is largely
obviated by miscellaneous expenses authorized by 5 U.S.C. 5724a(f).

Expenses related to the sale of a residence are covered by a PCS from
outside the United States to a post in the United States is covered by 5
U.S.C. 5724a(d)(2).

The expenses of property management services when the employee
transfers to a post of duty outside the United States are covered by 5
U.S.C. 4724a(e).

Warning: The statutory structure distinguishes between current employees, newly hired
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employees at 5 U.S.C. 5722, and in some circumstances provide different
rules for employees returning to the United States for separation or retirement.
Unless otherwise mentioned, the discussion in this outline is limited to
current employees.

B. New Employee Assigned to First Official PDS Outside the United States.

5U.S.C. 5722, 41 C.F.R. 302-3.1, JTR C5010 Table 3.

1.

Relocation Allowances the Agency Must Pay:

a.

€.

Transportation of employee and immediate family. JTR Vol 2, Chapt
5, Part A.

Per diem for employee only. JTR C7006-B, 5 U.S.C. 5724(a)(1).

Transportation & temporary storage of HHG. JTR Vol 2, Chapt 5,
Part D.

Miscellaneous Expense portion of the Foreign Transfer Allowance.
DSSR § 241.2.

Relocation income tax allowance (RITA). JTR Vol 2, Chapt 16.

Relocation Allowances Which the Agency Has Discretion to Pay For:

a.

b.

Shipment of POV. JTR Vol 2, Chapt.5, Part E.

Foreign Transfer Allowance (FTA) Subsistence Expense for quarters
temporarily occupied before departure from CONUS.

Temporary Quarters Subsistence Allowance (TQSA) after arrival.
DSSR § 120.

Use of Relocation Service Companies, Property Management Services
and Home Marketing Incentive Payments are not authorized for new
appointees assigned to their first PDS. JTR Vol 2, Chapt 15, Part A; 5
U.S.C. 5724a(e).

Note: The statutory distinction between new employees and current employees

has existed since at lease 1967. 46 Comp. Gen. 628, 1967 U.S. Comp.
Gen. LEXIS 157 (January 24, 1967).
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C. Employee Transfer from CONUS to FOCONUS PDS. 5 U.S.C. 5724;
JTR C5010 Table 5.

1. Relocation Allowances the Agency Must Pay For:

a. Transportation & per diem for employee and immediate family
members. JTR Vol 2, Chapt 5, Part A; 5 U.S.C. 5724a(a) trumping
contrary language at 5724(d) referencing 5722.

b. Miscellaneous expense allowance. JTR Vol 2, Chapt 5, Part G.

c. Transportation & temporary storage of HHG. JTR Vol 2, Chapt 5,
Part D.

d. Non-temporary (extended) storage of HHG. JTR Vol 2, Chapt 5, Part
D.

e. Relocation income tax allowance (RITA).

2. Relocation Allowances the Agency Has Discretion to Pay For:

a. FTA pre-departure subsistence expense portion for temporary quarters
before departure. DSSR § 242.3.

b. TQSA for temporary quarters at the foreign PDS. DSSR § 120.
c. Shipment of POV. JTR Vol 2, Chapt 5, Part E.

d. Property management services. JTR Vol 2, Chapt 15, Part B;5 U.S.C.
57243a(e).

XIV. TRANSPORTATION AGREEMENT (TA). 5U.S.C. 5724(d) (current employees),
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5722(b) (new employees); JTR C4001- C4012.

A. Requirements for a TA. “An agency may pay for [travel and transportation
expenses] ... only after the individual selected for [the OCONUS]
appointment agrees in writing to remain in the Government service for a
minimum period of -- 12 months after his appointment, if selected for
appointment to any other position.” 5 U.S.C. 5722(b)(2), applicable to
current employees by 5 U.S.C. 5724(d).

B. TAs & Duration of Tour. With respect to the agency paying travel and
transportation expenses to return the employee from OCONUS, the employee
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must have served for a “minimum period” to be established in advance by the
person acting as “head of agency” which will be “not less than one nor more
than 3 years.” 5 U.S.C. 5722(c)(2).

1.

In either event, going to the OCONUS duty location or on return, the time
limits can be waived if the employee is “separated for reasons beyond his
control which are acceptable to the agency concerned.” 5 U.S.C.
5722(b), (c). Grounds for releasing an employee from a tour of duty are
discussed at JTR C4009, including transfers to other agencies.

The rules on tour duration are somewhat different for teachers and the
statute does not apply at all to the Foreign Service. 5 U.S.C.
5722(c)(2),(d).

DOD PCS Limitation Policy. The DOD policy is that it “is neither cost-
effective nor efficient to provide more than one PCS move to a DoD
employee during any 12-month period.” JTR C5005-C.

a. Exceptions. The following moves are exceptions to the 12-month
period limitation.

(1) Anemployee or re-employed former employee affected by RIF
or transfer of functions. JTR C5005-C.2.a.(1), citing see C5080-
C,

(2) In connection with an agency-directed placement, C5005-
C.2.a.(2).

(3) From actual residence to a new PDS after the employee exercises
return transportation rights from an OCONUS PDS under an
OCONUS tour agreement, provided the employee was not
furnished PCS allowances in connection with the return to actual
residence. With regard to whether the employee was furnished
PCS allowances the JTR states, “NOTE: An employee who
signed a new agreement in connection with return to actual
residence and was reimbursed TQSE and/or MEA has, in fact,
been furnished PCS allowances.” JTR C5005-C.2.a.(3) note.

b. Authorizing/Order-issuing Official Certification. A transfer within
the DoD, at Government expense, is not authorized within 12 months
of the employee's most recent PCS unless the authorizing/order-
issuing official certifies that:

- The proposed transfer is in the Government’s interest;
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- Anequally qualified employee is not available within the
commuting area of the activity concerned; and

- The losing activity agrees to the transfer.
This policy does not preclude an employee from accepting a
position, but it may cause the employee to relocate at personal

expense. JTR C5005-C.2.b.

c. Decisions On Minimum Period.

- Avoluntary retirement less than 12 months after a transfer
constitutes grounds for an agency to require reimbursement. 61
Op. Comp. Gen. 361 (1982).

- The 12 month service obligation is to the government, not to any
particular agency in the government, even when the
transportation agreement requires that the 12 months be spent
with the employing agency. Finnv. United States, 428 F.2d 828
(Ct. Cl. 1970).

- The 12 month period includes time spent by the employee in
leave without pay status (LWOP) but not when in an absent
without leave (AWOL) status. 59 Op. Comp. Gen. 25 (1979).
But, where an employee effectively abandoned his employment
by beginning to work for another employer, the 12 month
requirement cannot be satisfied by a combination of applications
for annual leave, sick leave, and LWOP. John P. Malille, 71
Comp. Gen. 199 (1992).

C. TA Defined. “A Transportation Agreement is a written understanding
between a DoD component and an employee wherein the component agrees
to furnish (depending on the circumstances) certain travel and transportation
allowances in consideration for which the employee agrees to remain in
Government service for at least a specified period. In the case of
appointment or transfer to an OCONUS position, the employee also agrees to
complete a prescribed tour of duty at the OCONUS PDS as consideration for
return travel and transportation allowances.” JTR C4001-A.

1. The return travel is to the employee’s “actual residence” by which the
JTR means the employee’s domicile or legal residence.

2. The JTR repeatedly talks in terms of “negotiations” between the
employee and the “head of agency” with respect to a TA. Oddly though,
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the TA form is preprinted with no room for clauses to be added by the
employee and provides for a signature only by the employee. DD Form
1617 “Department of Defense (DOD) Transportation Agreement -
Transfer of Civilian Employees Outside CONUS (OCONUS)” (Nov.
1999) (available at www.dior.whs.mil).

OCONUS locally hired employees get the same TA allowances as an
employee who came from CONUS but with a possible limit on the ability
to ship a POV. JTR C4002-B.1.d, referencing C5212-A5 (Employees
hired OCONUS for their first duty in CONUS are not authorized to ship a
POV at government expense; and OCONUS shipments of POVs are only
authorized when the POV is to be used at an OCONUS PDS), noting 5
U.S.C. 5727 and referencing see 68 Comp. Gen. 258 (1989)).

The TA may be an initial agreement or a renewal agreement. JTR
C4001-A. A renewal agreement is signed when the employee completes
the initial tour and agrees to a follow-on OCONUS tour.

a. Itisthe “initial agreement” that “establishes eligibility for round trip
travel and transportation allowances.” JTR C4001-A.

b. “A renewal agreement establishes eligibility for round trip travel and
transportation allowances for an employee and dependents for the
purpose of taking leave between consecutive periods of OCONUS
employment. A renewal agreement does not establish any HHG
transportation authority,” JTR C4001-A (emphasis added), except
for dependents who did not accompany the employee on the previous
overseas tour. JTR C4002-B.3.

D. When TA Eligibility Should Be Determined. Determine the employee’s

TA or continued TA eligibility before extending the job offer! The actual
JTR provision is written for OCONUS TAs, but the provision is applicable to
all TAs. “Eligibility ... must be determined at the time of appointment or at
the time the employee loses eligibility for return travel and transportation
allowances. This avoids misunderstandings later.” JTR C4002-Bl.c
(emphasis to understatement added). Typically, the JTR provides no
guidance on how to proceed when a problem arises and TA eligibility has not
been determined up front or the employee was not informed that when they
took a subsequent position that they lost their TA eligibility.

1.

Failure to Negotiate TA at Time of Initial Hire & Subsequent Positions.
What happens when an overseas hire, having taken the first position

without a TA, subsequently applies for a second position? Do the DOD
CPM/JTR/DSSR provisions for granting a TA apply to the first position
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the person held or the second position the person is going into? There is
no answer in any of the instructions. My recommendation is to justify the
TA for both positions. Within the office of DASN(CP/EEQ), the focus
has been on the second position. That is, the question is whether the
recruitment action for filling the second position justifies granting a TA
under the criteria in the applicable instructions.

E. Authority to Negotiate. For all DOD components, the following have
authority to negotiate TAS:

1. Commanding officers and their civilian counterparts who have appointing
authority to fill positions, JTR C4001-B.1;

2. Civilian personnel office employees designated to act for a CO in
effecting personnel appointments, JTR C4001-B.2; and,

3. Other individuals designated by the CO in specific cases. JTR C4001-
B.3.

F. Loss of a TA is discussed at JTR C4008 and employee violations of TA are
discussed at JTR C4009 and C4352-C4353.

G. Eliqgibility Requirements. TA eligibility requirements for CONUS
employees going OCONUS is unremarkable. That is not the case with regard
to giving TAs to local hires. TA eligibility for OCONUS local hires take up
most of the discussion in the JTR. Indeed, for OCONUS local hires the JTR
emphasizes, “A transportation agreement for a locally hired employee is not
an entitlement. ... Individuals must not automatically be granted
agreements simply because they meet eligibility requirements.” JTR
C4002-B.1.a. (bold italic in original). As is typical of the instructions for
overseas allowances however, the JTR does not relate that having met the
eligibility requirements (which in itself is a misnomer) what additional
criteria should be considered in deciding whether to grant a TA?

Note: Impact of TA on Other Benefits: Individuals without a TA (typically OCONUS
locally hired American citizens) are NOT eligible for:

- Evacuation payments or allowances, DSSR § 612.3.(2);

- Emergency Visitation Travel (EVT) paid by the agency for visits home to sick
relatives or funerals, JTR C6675-G.1;
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- Depending on other circumstances, will not qualify for annual leave
accumulation beyond 30 days (240 hours), 5 U.S.C. 6304(b)(2)(A)(iii); or

- Foreign Visitation Travel (FVT) for employees at a FOCONUS PDS to visit
family members who have been evacuated from the PDS. JTR C6650-D.1.

H. These Are the Simple OCONUS Circumstances to Grant a TA:

1. Anemployee transferred from one OCONUS PDS to another OCONUS
PDS. JTR C4002-A.2. Note, there is no requirement for the employee to
have had a TA at the original OCONUS PDS, and unlike LQA, neither is
there a requirement that the employee’s position move from the first PDS
to the second PDS in order to be eligible for a TA.

2. A new appointee recruited for OCONUS duty at a PDS other than where
the actual residence is located. JTR C4002-A.3.

3. Anemployee recruited OCONUS for assignment to an OCONUS PDS.
JTR C4002-A.6.

4. Note, in each of these circumstances the JTR states that TA’s “must be
negotiated” but never actually states that a TA must be issued. JTR
C4002-A.

I. These are the More Complex OCONUS Circumstances to Give Local
Hires a TA.

Warning: Determining TA eligibility for OCONUS local hires is especially tricky. Not
only does management have to wend its way through the CPM, JTR and
DSSR requirements described below, and get all the relevant offices to agree
the hiring action meets these requirements, the resulting documents also
need to meet the host nation immigration requirements (will the person hired
have the right passport and right visa or other documents to satisfy the host
nation immigration requirements?) - if management wants to provide a local
candidate with a TA, the best advice when recruiting a person in the local
area for a position that is normally filled from CONUS is to hire the person
as if the person was hired in CONUS, e.g., instead of having a sailor
discharge at the OCONUS PDS, have the sailor out-process from the Navy
in Norfolk and hire the person from there as a CONUS hire rather than at the
OCONUS PDS where they have been stationed.

1. Purpose of OCONUS TAs. “The transportation agreement for a locally
hired employee is specifically intended to be a recruitment incentive for a
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civilian employee with an actual residence in CONUS or a non-foreign
OCONUS area, outside the geographical locality of the PDS to accept
Federal employment in a foreign or nonforeign OCONUS area.” JTR
C4002-B.1. Thus, the basic requirements are:

a. The TA is a recruiting incentive.

b. The employee has to have an “actual residence” in CONUS or a non-
foreign OCONUS area (e.g., Hawaii).

(1) The TAis recorded on a DD Form 1617. Block G asks for
“Actual Residence at Time of Appointment (To be determined at
time of initial agreement).” The address to put here is NOT
where you are actually living overseas, but your home of record
or legal residence - the (typically) CONUS destination the
government is required to return you to after the end of your
OCONUS tour.

The JTR Divides TAs for OCONUS Local Hires Into Two Categories:

- TAs for Foreign OCONUS (F-OCONUS) areas; and
- TAs in non-Foreign OCONUS (NF-OCONUS) areas.

According to the JTR, there are more requirements for getting a TAin a
NF-OCONUS than a foreign one, though in practice, personnel offices
may apply the additional requirements to TAs for local hires in F-
OCONUS as well. The additional requirement for NF-OCONUS hires is
that the position must be one for which qualified applicants are not readily
available, i.e., the selecting official would typically be hiring from
CONUS with a TA anyway. JTR C4002-B.1.d.

Giving TA’s to an F-OCONUS Hire - Former Members of the U.S.
Forces. In order to give a TA to an F-OCONUS local hire applicant who
is a former member of the Armed Forces, three requirements have to be
met. (Be in the authorized category, e.g., a separating military member,
and as stated in JTR C4002-B2a., meet the “requirements in par. C4002-
B.2.b(1) and C4002-B.2.b(2).”) With respect to “OCONUS Local Hires”
the JTR provides that “[floreign area local commanders shall negotiate an
initial agreement with a locally hired employee” when the following
conditions are met:

a. Requirement 1 (JTR C4002-B.2.a(1)): The locally hired employee:

- was a member of the Armed Forces of the United States,
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- while serving in a F-OCONUS area,

- is being appointed to a vacant appropriated fund civilian position
before the expiration of the individual’s TA accruing from the
prior military service,

- and finally, that the vacancy is located in the same country where
the former military member separated/retired from the Armed
Forces.

Note: It is important not to turn these requirements into restrictions limiting the ability
to hire non-local overseas applicants. This discussion is for locally hired
applicants - not applicants who are from outside the local area. For DOD’s
purposes, “locally hired” means from within the country in which the post is
located. DOD 1400.25-M SC 1250.3.4. Thus, the restrictions on giving a TA to
local hires should not apply to an FOCONUS applicant from another country.

b. Requirement 2: The local area commander must determine that
another candidate likely would have had to be transferred or
appointed from the U.S. or a different OCONUS location to fill the
position unless a TA is offered to the locally hired candidate. The
JTR emphasizes, “A locally hired candidate is not eligible for an
agreement if the position is one for which out-of-country
recruitment normally is not undertaken.” JTR C4000-B.2.b(1)
(emphasis in original).

c. Requirement 3: At the time of appointment or assignment, the locally
hired candidate must be able to establish to the satisfaction of the
appointing official “a bona fide actual residence” in CONUS or a NF-
OCONUS area. JTR C4002-B.2.b(2). The criteria for determining “a
bona fide actual residence” is described in JTR C4004-B. The JTR
phrase, “bona fide actual residence” essentially means the employee’s
domicile or “legal residence.” The JTR list of criteria for determining
actual residence is a fairly typical list for determining domicile. JTR
C4004-B.2. The JTR notes that a person might establish an ineligible
overseas domicile if the employee has participated in local elections
or obtained a waiver of U.S. tax liability based on a foreign residence,
I.e., has come OR in the country. JTR C4004-B.2.

d. Additional Navy Requirement - Difficulty in Recruiting & Retention.
Personnel Specialists within the office of the Deputy Assistant
Secretary of the Navy (Civilian Personnel/Equal Employment
Opportunity) (DASN (CP/EEO)) have also imposed an additional
requirement on granting a TA to an overseas local hire - the activity
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must demonstrate difficulties in recruiting and retention for the
overseas position in order to justify granting a TA.

(1) Basis for Additional Requirement. The source for the “recruiting
and retention difficulties” requirement is the basic policy
statement regarding overseas allowances in the DOD CPM that,
“If a person is already living in the foreign area, that inducement
is normally unnecessary.” DOD 1400.25-M, SC 1250.4.1. There
is no direct or referenced mention to “recruiting & retention
difficulties” with respect to TA’s. But the view is that since a TA
“is normally unnecessary” for an overseas applicant, the hiring
activity would need to show “recruiting & retention difficulties”
to show that a TA is necessary.

(2) Inthis view, a “recruiting & retention problem” is not the same
as saying that the position would normally be filled by a person
from the United States (requirement 2).

Giving TA’s to an F-OCONUS Hire: Employees of Other Government
Activities, Contractors & International Organizations. In order to give a
TA to an F-OCONUS local hire applicant who is an employee of another
government activity, government contractor or international organization,
three requirements have to be met: Be in the authorized category, e.g., an
employee of another federal agency, and as stated in JTR C4002-B2a.,
meet the “requirements in par. C4002-B2b(1) and C4002-B2b(2).” With
respect to “OCONUS Local Hires” the JTR provides that “[f]oreign area
local commanders shall negotiate an initial agreement with a locally hired
employee” when the following conditions are met:

a. Requirement 1 (JTR C4002-B.2.a.(2)): The locally hired employee
was:

(1) Anemployee of:

(a) another Federal department, agency, or instrumentality, or
non-appropriated-fund activity,

(b) Government contractor,
(c) International organizations in which the U.S. participates, or
(d) Any other activity/agency which the F-OCONUS area

command determines to be operating in support of the U.S. or
its personnel in the area.
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(2) When, the individual was:

(a) recruited in CONUS or in a NF-OCONUS area under
employment conditions that provided for return travel and
transportation allowances. JTR C4002-B.2.a.(2)(a). This
provision is a bit obscure, but is taken to mean that the person
had been recruited by the previous employer in the States (the
DOD activity is now hiring him/her from the previous
employer) and had the equivalent of a TA with the previous
employer.

(b) Committed to a specific vacant position with the DOD
activity before separation from prior employment, (JTR
C4002-B.2.a.(2)(b), and,

(c) Is appointed not later than 1 month after termination of such
employment. JTR C4002-B.2.a.(2)(c).

b. Requirement 2: The local area commander must determine that
another candidate likely would have had to be transferred or
appointed from the U.S. or a different OCONUS location to fill the
position unless a TA is offered to the locally hired candidate. The
JTR emphasizes, “A locally hired candidate is not eligible for an
agreement if the position is one for which out-of-country
recruitment normally is not undertaken.” JTR C4000-B.2.b(1)
(emphasis in original).

c. Requirement 3: At the time of appointment or assignment, the locally
hired candidate must be able to establish to the satisfaction of the
appointing official “a bona fide actual residence” in CONUS or a NF-
OCONUS area. JTR C4002-B.2.b(2). The criteria for determining “a
bona fide actual residence” is described in JTR C4004-B. The JTR
phrase, “bona fide actual residence” essentially means the employee’s
domicile or “legal residence.” The JTR list of criteria for determining
actual residence is a fairly typical list for determining domicile. JTR
C4004-B.2. The JTR notes that a person might have established an
ineligible overseas domicile if the employee has participated in local
elections or obtained a waiver of U.S. tax liability based on a foreign
residence. JTR C4004-B.2.

Giving TA’s to an F-OCONUS Hire: Riffed Government Employees. In
order to give a TA to an F-OCONUS applicant who has been riffed, two
requirements have to be met: Be in the authorized category, e.g., a riffed
government employee, and as stated in JTR C4002-B.2.a., “An initial
[TA] agreement may be negotiated with a locally hired employee

89



OVERSEAS CIVILIAN EMPLOYMENT LAW

90

described in par. C4002-B.2.a(3) ... only if the employee also meets the
requirement in par. C4002-B.2.b(2).” With respect to “OCONUS Local
Hires” the JTR provides that “[f]oreign area local commanders shall
negotiate an initial agreement with a locally hired employee” when the
following two conditions are met:

a. Requirement 1 (JTR C4002-B.2.a.(3)): The former government
employee:

- Was separated by a RIF in the previous 6 months,
- Ison areemployment priority list, and

- Has been authorized delay in return travel for the primary
purpose of exercising reemployment priority rights.

Comment:  There is no requirement to establish that another candidate would have
been hired from CONUS if the local F-OCONUS applicant wasn’t
available.

b. Requirement 2: At the time of appointment or assignment, the locally
hired candidate must be able to establish to the satisfaction of the
appointing official “a bona fide actual residence” in CONUS or a NF-
OCONUS area. JTR C4002-B.2.b(2). The criteria for determining “a
bona fide actual residence” is described in JTR C4004-B. The JTR
phrase, “bona fide actual residence” essentially means the employee’s
domicile or “legal residence.” The JTR list of criteria for determining
actual residence is a fairly typical list for determining domicile. JTR
C4004-B.2. The JTR notes that a person might have established an
ineligible overseas domicile if the employee has participated in local
elections or obtained a waiver of U.S. tax liability based on a foreign
residence. JTR C4004-B.2.

6. Giving TA’s to an F-OCONUS Hire: To the F-OCONUS Dependent
Spouse of an F-OCONUS Government Employee or Military Member.

a. Note, from the context of the regulation it appears that an F-OCONUS
spouse could also be given a TA after already having been hired by
the DOD component. The spouse wouldn’t have needed a TA prior
to, for example, the death of the sponsor, and it would seem an
extremely limited situation that the F-OCONUS sponsor dies, and
then the surviving spouse decides to go to work and needs a TA in
his/her own right. There is nothing in the language of the JTR C4002-
B2 that prohibits a TA being issued to an employed surviving spouse
subsequent to the death of the sponsor. This is unlike the other
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situations where it is clear the TA would be issued to the F-OCONUS
applicant upon hire.

. In order to give a F-OCONUS spouse of a F-OCONUS sponsor a TA,
two requirements have to be met: Be in the authorized category, e.g.,
an F-OCONUS spouse, and as stated in JTR C4002-B2a., “An initial
[TA] agreement may be negotiated with a locally hired employee
described in ... par. C4002-B2a(4) below only if the employee also
meets the requirement in par. C4002-B2b(2).” With respect to
“OCONUS Local Hires” the JTR provides that “[floreign area local
commanders shall negotiate an initial agreement with a locally hired
employee” when the following two conditions are met:

(1) Requirement 1 (JTR C4002-B.2.a.(4):
(a) The F-OCONUS spouse:

(i) Accompanied/followed the sponsoring military or civil
service spouse to the F-OCONUS area,

(i) As the dependent, had authorization for return
transportation under the sponsoring spouse’s TA,

(b)When one of the following occurs:
(i) the sponsoring spouse dies;

(if) the sponsoring spouse becomes physically or mentally
incapable of continued government employment,

(iii) adivorce or legal separation
()  “Alegal separation when either the employee or the
spouse initiates legal action to dissolve the marriage
or one separates from bed and board short of
applying for a divorce.”

(1) A “Fidelity Tax” applies. The TA is “canceled” if
the couple remarries or reconciles.

(iv) or, the sponsoring spouse “permanently departs the
post/area.”

() The TAis “canceled” if the sponsoring spouse
returns to the post regardless of whether the
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sponsoring spouse has return transportation
eligibility.

(I1) Note, this regulatory distinction between
“post/area” is unclear, and as interpreted, the
distinction between post/area is probably redundant.
The Navy rejected the proposal that when the
sponsoring spouse retires, they have departed the
post where the sponsoring spouse remained in the
area.

Comment:  There is no requirement to establish that another candidate would have
been hired from CONUS if the local F-OCONUS spouse wasn’t available.

()

3)

Requirement 2: At the time of appointment or assignment, the
locally hired candidate must be able to establish to the
satisfaction of the appointing official “a bona fide actual
residence” in CONUS or a NF-OCONUS area. JTR C4002-
B.2.b(2). The criteria for determining “a bona fide actual
residence” is described in JTR C4004-B. The JTR phrase, “bona
fide actual residence” essentially means the employee’s domicile
or “legal residence.” The JTR list of criteria for determining
actual residence is a fairly typical list for determining domicile.
JTR C4004-B.2. The JTR notes that a person might have
established an overseas domicile if the employee has participated
in local elections or obtained a waiver of U.S. tax liability based
on a foreign residence. JTR C4004-B.2.

Example Where TA Was Denied. A dependent military spouse
was competitively hired for a position that is normally recruited
and filled by the transfer of an employee from the States.
Contemporaneously, his military spouse retired from active duty,
but instead of returning to the States, she remained in the
overseas area due to her hushband’s selection for the civilian
position. Hiring the local candidate saved the government the
cost of a PCS. Nevertheless, a TA was denied because none of
the criteria of JTR C4002-B.2.a.(4) were met - the sponsoring
retired military spouse had not left the service due to a physical
or mental incapability, had not died, had remained in the local
area and the couple had not divorced or separated. Letter, From
OASN(M&RA) to Commanding Officer, NRCC Naples, Italy,
“Living Quarters Allowance Waiver Request” (August 22, 2000).
At the same time, LQA was granted under the DSSR regulations
8 031.12. This is because the DSSR has a waiver provision for
LQA while the JTR provisions for a TA do not.




OVERSEAS CIVILIAN EMPLOYMENT LAW

XV. NOT MOVING FAMILY OVERSEAS - SEPARATE MAINTENANCE

ALLOWANCE (SMA). 5 U.S.C. 5924(3); DSSR part 260.

A. Purpose of SMA. SMA is available to assist an employee to meet the
additional expenses of maintaining the employee’s spouse or dependents
away from the employee’s overseas post, when:

the employee is “compelled or authorized” to do so “because of
dangerous, notably unhealthful, or excessively adverse living conditions”
at the overseas post;

“or for the convenience of the Government”;
or where the employee requests the allowance “because of special needs

or hardship involving the employee or the employee’s spouse or
dependents.”

5U.S.C. 5924(3).

1.

SMA is granted in lieu of any travel, transportation or other allowances
for those members of the family. An employee who is receiving SMA
on behalf of a family member is not eligible for other allowances on
behalf of that family member except as provided. DSSR § 261.2,
referencing 8242.7 (Transfer allowances payable to an employee with
SMA family members), §252.8 (Home service transfer allowance and
SMA), §262.3b (Transitional SMA following end of evacuation) and
8267 (Determination of SMA rate).

B. Amount. SMA ranges from $4,300 per year for a single child to $15,900 for
one adult and four or more additional family members. DSSR 8267.1.a.

1.

There are different circumstances for the grant of SMA, but generally
allowances is effective the date of approval or the date of separation,
whichever is later. DSSR 8§ 265.1, 265.2. SMA is NOT retroactive.
But, the DSSR also says that Involuntary SMA is effective the first day
of separation or when the SF-1190 is submitted, whichever is later.
DSSR § 262.4.a.Note.
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C. Types of SMA.

1.

Involuntary SMA Is For The Convenience Of The Government. SMA is
typically granted when the OCONUS PDS is adverse, dangerous or
notably unhealthy, and the agency has determined the need to exclude
dependents from accompanying the employee. DSSR § 262.1.

a. Involuntary SMA for a child terminates when the child is 21 unless
the child is determined to be incapable of self support (due to a
physical or mental impairment). A child in post secondary
school/college and not currently working is NOT considered to be
incapable of self support.

Voluntary SMA 1s For Special Needs Or Hardship Of The Employee. It
may be authorized when an employee requests SMA for special needs
prior to or after arrival at the PDS for reasons including but not limited
to career, health, educational or family considerations for the spouse or
other dependents. DSSR § 262.2.

a. Voluntary SMA cannot be in the same country or be within 300
miles of the employee’s PDS. DSSR § 263.7.

b. Voluntary SMA terminates on a child’s 18th birthday unless the
child is determined to be incapable of self support (due to a physical
or mental impairment). DSSR § 262.2.

Transitional SMA Involving Evacuation & Conversion of Post to
Unaccompanied Status. When employees/dependents have not yet
arrived at a post which is under an evacuation/departure order and the
employee has to continue to the post without the family, if the family
doesn’t qualify for DSSR Chapter 600 “Payments During Evacuation/
Authorized Departure,” or the equivalent payments under the limited
provision of DSSR § 245, then, dependents who would normally
accompany the employee to the post would be eligible for an involuntary
Separate Maintenance Allowance. DSSR § 639 (“Employees/
Dependents Assigned but Not Arrived at Post™), referencing § 260
(“Separate Maintenance Allowance”). See discussion at page 225.

D. Number of Choices Per Tour. After an initial election to move the family

overseas or not, only one change of election may be approved for Voluntary
SMA. For example, employee moves with dependent child to OCONUS
PDS. Due to adjustment problems, employee elects to return child to the
States to live with other family members and attend school there. Later, the
employee wants to bring the child back from the States to the OCONUS
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PDS. The employee can bring the child back at the employee’s own expense
but, having made one change already, the child will not add any entitlement
to the employee’s allowances. DSSR § 264.2(2).

E. Qualifying For SMA. SMA may be granted when the employee is separated
from a member of a family and the conditions in DSSR § 262 reasonably
appear to require a separation of at least 90 days or more. DSSR § 262.4a.

1. The 90 days may be reduced to 30 days when:

a. adequate medical facilities are not available in the area for pre- and
post natal care, DSSR § 262.4.a(1);

b. members of the family are detained in the United States for medical
clearance, DSSR § 262.4.a(2); or,

c. children must begin or complete a school year before the employee
has arrived at post or after the employee has departed on transfer to
another post in a foreign area. DSSR § 262.4.a(3).

2. Voluntary SMA is not available for the following situations (the absence
of which the employee must certify to in the SMA application):

a. A family separation due to a legal separation from a spouse
occurring through a divorce decree, whether limited, interlocutory,
or final. DSSR § 262.3, 264.2(2).

b. A child whose legal custody is vested wholly, or in part, in a person
other than the employee or the employee’s current spouse, except
for extraordinary circumstances. DSSR § 262.4, 264.2(2).

c. Achild for whom the employee has joint legal custody and who will
be residing with the other parent, except for extraordinary
circumstances. DSSR § 262.4, 264.2(2).

d. A child, brother or sister, 18 years of age or older. Where the child
is attending secondary school beyond 18, that the employee must
terminate the SMA within 3 months from the day the child leaves
secondary school. DSSR § 264.2(2).

F. Visits By SMA Dependents. When SMA dependents visit the employee’s
PDS, SMA continues for 30 days. If the SMA dependent has not departed by
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the 31st day, then SMA will be suspended until the SMA dependent departs
en route to the SMA point. DSSR § 265.4.

G. Termination of SMA. When the employee transfers to a new post, SMA

terminates. The employee must reapply for SMA at the new post. DSSR §
266.2.

H. Applying for SMA. An SF-1190 is used to submit a request for SMA

accompanied by a memo requesting SMA, the required certifications, and
other support for the claim, e.g., a doctor’s statement. See DSSR § 264.1
(Involuntary SMA).

THE PCS - MOVING TO AN OVERSEAS ASSIGNMENT.

A. Authority to Pay for Civilian Moves OCONUS. The basic authority to pay

for: PCS travel expenses is 5 U.S.C. 5724(a)(1); for storage or transport of
HHG not to exceed 18,000 pounds is 5 U.S.C. 5724(a)(2); and for other
allowances connected with the move the basic authority is 5 U.S.C. 5724a.
For overseas moves, the Secretary of Defense may provide civilian
employees, and members of their families, abroad with travel benefits
comparable to benefits provided by the Secretary of State to members of the
Foreign Service and their families abroad. 10 U.S.C. 1599b. “When an
employee transfers to a post of duty outside the continental United States, his
expenses of travel and transportation to and from the post shall be allowed to
the same extent and with the same limitations prescribed for a new appointee
under section 5722 of this title.” 5 U.S.C. 5724(d) (note, despite that
language about current employees being treated as a new hire, section 5724a
provides different rules for the transfer of current employees).

1. Moves Must Be in the Government’s Interest to Fund the Move, Not The
Employee’s. The “agency shall pay from Government funds - (1) the
travel expenses of an employee transferred in the interest of the
Government from one official station or agency to another for
permanent duty ... .” 5 U.S.C. 5724(a) (emphasis added), see also, e.g., 5
U.S.C. 5724a(a). “When a PCS is authorized ..., PCS allowances must
be paid to an employee transferred from one PDS to another for
permanent duty if the transfer is in the Government’s interest.” JTR
C5005-B (internal reference omitted, emphasis added). “When a transfer
is made primarily for the convenience or benefit of an employee ... or at
his request, his expenses of travel and transportation and the expenses of
transporting, packing, crating, temporarily storing, draying, and
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unpacking of household goods and personal effects may not be allowed
or paid from Government funds.” 5 U.S.C. 5724(h).

So How Do We Know When The Move Is In The Agency’s Interest And
When It’s In The Employee’s Interest?

a. The basic rule is that it is the agency that determines whether the
move is in the best interests of the government and GSA Board of
Contract Appeals (GSBCA) will not overturn an agency’s
determination unless the GSBCA is convinced the agency’
determination is “arbitrary, capricious, or clearly erroneous.”
Timothy A. Burgess, 16725-RELO (GSBCA Oct. 25, 2005), citing
Armando G. Solis, 15713-RELO (GSBCA Apr. 12, 2002); Gerard R.
Sladek, 14145-TRAV (GSBCA Nov. 7, 1997).

b. Subject to the agency’s rules, the GSBCA view is that, “Ordinarily,
when an employee responds to a vacancy announcement and is
selected for a position which results in a promotion, the transfer is
presumed to be in the interest of the Government. However, when an
employee applies for a position at the same grade with no promotion
potential or for a transfer to a lower-graded position, the transfer is
not presumed to be in the interest of the Government. This is true
even if the employee is selected for the position after responding to a
vacancy announcement.” Timothy A. Burgess, 16725-RELO
(GSBCA Oct. 25, 2005), citing see Paul C. Martin, 13722-RELO,
98-1 BCA 29,412 (GSBCA Dec. 11, 1996).

c. DOD Rule. DOD’s guidance, such as there is, is provided in JTR
C5005. The JTR describes five situations where PCS is in the
government’s interest and a more general description when a move is
not in the government’s interest and for the massive gray area in
between, states the “PCS allowances determination is to be based on
factors such as cost effectiveness, labor market conditions, and
difficulty in filling the vacancy,” emphasizing that, “Budget
constraints do not justify PCS allowances [sic] denial.” JTR
C5005-B.3.b (bold, italic text in original). In other words, within
DOD, there is broad discretion to determine if a move is in the
government’s interest, except that lack of funds does not justify a
determination that a move is not in the government’s interest if it
otherwise is.

(1) Moves Defined by JTR as in the Government’s Interest. “If a
DoD component recruits/requests an employee to transfer (i.e.,
RIF, transfer of function, agency career development program, or
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agency directed placement); the transfer is in the Government’s
interest.” JTR C5005-B.1.

(2) Moves Not in the Government’s Interest. “If an employee
pursues, solicits or requests (not in response to a vacancy
announcement) a position change resulting in a geographic move
from one PDS to another, the transfer is for the employee’s
convenience and benefit.” JTR C5005-B.2 (parenthetical
comment in original). Whether the parenthetical JTR comment
“(not in response to a vacancy announcement)” is intended to
contradict the general GSBCA rule described above is unclear.
Where the successful applicant had applied for a lower graded
position, the GSBCA has allowed an agency to verbally notify
the selectee before the move the that PCS costs will not be paid
even where the vacancy stated the costs would be reimbursed.
Timothy A. Burgess, 16725-RELO (GSBCA Oct. 25, 2005). In
any event, the “gaining activity must formally advise the
employee at the time an offer is extended that the transfer is in
the employee’s interest, not in the Government’s interest, and
that the Government does not pay the PCS expenses.” JTR
C5005-B.2. Generally, DOD does not authorize funding of more
than one PCS move in a 12 month period. JTR 5005-C.
Exceptions are discussed on page 80-81.

(3) JTR Notice Requirements. Generally, whether the government
will pay for a PCS should be stated in the vacancy
announcement. The JTR also allows the determination of PCS
allowances to be “made after applicants have been referred to the
selecting official.” JTR 5005-B.3.a. The decision not to pay
PCS allowances must be documented. JTR 5005-B.3.c(1). All
interviewed candidates must be notified in writing of the decision
not to pay PCS allowances. JTR 5005-B.3.c(2). If no interviews
are held, then only the selectee needs to be informed in writing
“whether or not PCS allowances are to be paid.” JTR 5005-
B.3.c(3).

Cases. The following Comptroller General and GSBCA decisions need
to be understood in the context of the general GSBCA rule described
above.

a. No reimbursement of moving expenses allowed where employee
made written request for transfer, agreeing to pay own moving
expenses, in order to be located to office in area where wife had
accepted employment with a private company, and where there was
no showing that government had special need for employee at new
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B.

office. McClary v. United States, 14 Cl. Ct. 728 (1988).

Employee not entitled to reimbursement for relocation expenses since
he applied for and otherwise took the initiative in obtaining a
transfer. 56 Comp. Gen. 709 (1977). Where the employee
voluntarily applies for a transfer at the same grade as already held,
the transfer is presumed NOT to be in the interest of the government -
even where the employee has responded to the vacancy
announcement and has been competitively selected. Steven D.
Hanson, 14270-RELO (GSBCA Oct. 7, 1997).

BUT: For the purpose of determining relocation benefits, where
selection and transfer of employee is pursuant to merit promotion
program, it is generally deemed to be action taken in the interest of
the government. Steven G. Lovejoy, 15826-RELO (GSBCA Oct 3,
2002). Generally, where an agency recruits or requests employee to
transfer to a different location, such transfer is regarded as being in
the interest of the government and PCS costs are payable. Darrell M.
Thrasher, 13968-RELO (GSBCA Sept. 9, 1997).

. Transfer back to CONUS was not for the convenience of the

employee where family member developed serious medical
condition. Employee was in Saipan with TA which authorized early
return in the event of serious illness of any member of the employee's
immediate family. His wife became ill 20 months into the tour and
he asked to be released from the agreement and returned to the
United States. The agency agreed. B-163113,1968 U.S. Comp. Gen.
LEXIS 2419 (June 27, 1968) (Question 4, decision under Bureau of
the Budget Circular No. A-56).

Advance Pay. Up to three months advance pay can be paid upon assignment
of an employee to a post in a foreign area. 5 U.S.C. 5927(a)(1). The DOD
Civilian Personnel Manual provides that the advance in pay can be made
when the employee is proceeding to, or arriving at, a foreign post. DOD
1400.25-M SC 1250.5.1.4.1, referencing DOD 7000.14R “DOD Financial
Management Regulations,” Volume 5, “Disbursing Policy and Procedures”
and Volume 8, “Civilian Pay Policy and Procedures” (June 1994).

1.

To apply for advance pay submit an SF-1190, the most recent leave and
earnings statement, and a copy of the transfer orders. In the Navy the
application is made to the HRSC servicing the destination PDS.

Repayments will be made by payroll deduction over a maximum 26 pay
periods, or partial, or lump-sum payments. Repayment begins the first
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pay period after receipt or following arrival at the foreign post, whichever
is later. DOD 1400.25-M SC 1250.5.1.4.2.

C. Setting Travel & Per Diem Rate. The per diem rate for the continental
United States is set by GSA. 5 U.S.C. 5702(a)(1)(A). Outside the
continental United States the per diem rate is set by the President or his
designee for travel. 5 U.S.C. 5702(a)(1)(A).

D. Entitlement to Travel & Transportation Allowances - Who Gets What.
This subject is best described in 41 C.F.R. Subchapter B “Relocation
Allowances” Part 302-3 “Relocation Allowance by Specific Type,” see also
5U.S.C. 5722, JTR C5010.

1. New Appointees When First Official Station is OCONUS.

a. Are defined at 41 C.F.R. 302-3.1. Not specifically addressed are
military members who join civil service - but they would also be new
appointees. See Edward J. Curran, 15447-RELO (GSBCA Apr. 4,
2001).

b. Agencies must pay the following relocation allowances (5 U.S.C.
5722(a), 41 C.F.R. 302-3.1, Table B, Column 1):

(1) Transportation of employee & immediate family;
(2) Per diem for employee only;

(3) Transportation & temporary storage of household goods (HHG);
and,

(4) Extended storage of HHG.

c. Agencies have the discretion to pay or reimburse the following: (41
C.F.R. 302-3.1, Table B, Column 2):

(1) Shipment of POV;

(2) Foreign Transfer Allowance (FTA) (subsistence expense) for
quarters occupied temporarily before departure;

(3) Temporary quarters subsistence allowance (TQSA) at the foreign
destination; and
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(4)

The miscellaneous expense portion of the FTA is authorized
incident to first official station travel to a foreign area.

2. Employees Transferred from CONUS to OCONUS.

a. “Employees” may include employees separated as a result of a RIF or
transfer of function who are re-employed within 1 year. 41 C.F.R.
302.100.

b. Agencies must pay the following relocation allowances (41 C.F.R.
302-3.101, Table B, Column 1):

(1)

()
©)
(4)
()

Transportation & per diem for employee & immediate family, 5
U.S.C. 5724a(a) trumping contrary language at 5724(d)
referencing 5722.

Miscellaneous expense allowance;

Transportation & temporary storage of HHG;

Extended storage of HHG; and,

Relocation income tax allowance (RITA).

c. Agencies have the discretion to pay or reimburse the following: (41
C.F.R. 302-3.101, Table B, Column 2):

(1)

(2)

3)
(4)

A Foreign Transfer Allowance (FTA) for quarters occupied
temporarily before departure;

Temporary quarters subsistence allowance (TQSA) at the
OCONUS PDS;

Property management services; and,

POV shipment.

3. Employees Transferred from OCONUS to CONUS.

a. “Employees” may include employees separated as a result of a RIF or
transfer of function who are re-employed within 1 year. 41 C.F.R.
302.100.
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b. Agencies must pay the following relocation allowances (41 C.F.R.
302-3.101, Table C, Column 1):

1)

(2)

3)
(4)

(5)
(6)

(7)

Transportation & per diem for employee & immediate family, 5
U.S.C. 5724a(a) trumping contrary language at 5724(d)
referencing 5722;

TQSA may be authorized preceding final departure subsequent to
the necessary vacating of residence quarters;

Miscellaneous expense allowance;

Sale & purchase of residence transaction expenses or lease
termination expenses when employee is transferred in the interest
of the Government to a different non-foreign area official station
than from the official station from which transferred when
assigned to the foreign official station;

Transportation & temporary storage of HHG;

Extended storage of HHG only when assigned to a designated
isolated official station in CONUS; and

Relocation income tax allowance (RITA).

c. Agencies have the discretion to pay or reimburse the following: (41
C.F.R. 302-3.101, Table C, Column 2):

(1)

Shipment of a POV.

Employees Transferred Between OCONUS Stations.

a. “Employees” may include employees separated as a result of a RIF or
transfer of function who are re-employed within 1 year. 41 C.F.R.
302.100.

b. Agencies must pay the following relocation allowances (41 C.F.R.
302-3.101, Table D, Column 1):

1)

)

Transportation & per diem for employee & immediate family, 5
U.S.C. 5724a(a) trumping contrary language at 5724(d)
referencing 5722;

TQSA;
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(3) Transportation & temporary storage of HHG;
(4) Miscellaneous expense allowance;

(5) Extended storage of HHG; and

(6) Relocation income tax allowance (RITA).

c. Agencies have the discretion to pay or reimburse the following: (41
C.F.R. 302-3.101, Table D, Column 2):

(1) Shipment of a POV; and
(2) Property management services.

5. Employees Returned From OCONUS to Place of Actual Residence
(Domicile) for Separation.

a. “Employees” may include employees separated as a result of a RIF or
transfer of function who are re-employed within 1 year. 41 C.F.R.
302.100.

b. Agencies must pay the following relocation allowances (41 C.F.R.
302-3.101, Table F, Column 1):

(1) Transportation for employee & immediate family;
(2) Per diem for employee only; and
(3) Transportation & temporary storage of HHG.

c. Agencies have the discretion to pay or reimburse the following: (41
C.F.R. 302-3.101, Table F, Column 2):

(1) Shipment of a POV.

E. Transfer of New Employee. For a new appointee and “his immediately
family” an agency may pay for the travel, transportation and movement of
household goods and personal effects (subsection (a)(1)) and transporting a
privately owned vehicle (POV) (subsection (a)(3)), “from the places of actual
residence at the time of appointment to the place of employment” OCONUS.
5U.S.C. 5722,

1. The new appointee must agree to stay OCONUS for a period of 12
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months after his appointment (subsection (b)(2)), or for one school year
for a teaching position with DOD (subsection (b)(1)). 5 U.S.C. 5722
(except if a substitute teacher).

a. If the employee or teacher leaves before the allotted time, then the
“money spent by the Government for the expenses is recoverable from
the individual as a debt due the Government” unless the individual is
“separated for reasons beyond his control which are acceptable to the
agency concerned.” 5 U.S.C. 5722(b).

2. The JTR provision on individuals recruited for an OCONUS PDS focuses
on dependent travel.

a. When a person is recruited in CONUS for an OCONUS PDS,
dependent travel is authorized from the actual residence to the
OCONUS PDS. JTR C7002-B.2.a. Dependent travel of persons
recruited OCONUS for assignment to an OCONUS PDS in a locality
different from the actual PDS, is authorized to the new PDS. JTR
C7002-B.2.b. The major exception being restrictions on dependent
travel to the new PDS discussed in JTR Vol 2, Chapter 12
“Evacuation and Adverse Conditions Travel.”

b. When a person is recruited locally OCONUS for employment in the
same OCONUS area and a TA is executed iaw JTR C4002-B2,
dependent travel is authorized from their actual residence to the PDS
provided the dependents are not in the OCONUS area when the
employment begins. The major exception being restrictions on
dependent travel to the new PDS discussed in JTR Chapter 12
“Evacuation and Adverse Conditions Travel.”

3. Travel expenses not authorized for a person who traveled from New York
to England and then was hired in England when he was not a new
appointee nor an appointee at all at the time of his departure from New
York, nor was he entitled to expenses incurred in traveling to and from
the United States following the hiring in England. Schremp v. United
States, 166 F.Supp. 610 (Ct. Cl. 1958).

4. Former active duty Army officer is considered a new appointee rather
than an employee for purposes of relocation benefits upon accepting
civilian employment with DOD. Edward J. Curran, 15447-RELO
(GSBCA Apr 4, 2001).

F. Transfer of Current Employee. There are two statutes dealing with the
transfer of current employees and they say different things. “When an
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employee transfers to a post of duty outside the continental United States, his
expenses of travel and transportation to and from the post shall be allowed to
the same extent and with the same limitations prescribed for a new appointee
under section 5722 ... .” 5 U.S.C. 5724(d). But5 U.S.C. 5724a also provides
for the transfer of current employees. The biggest difference between the
two is that new employees are traveling to their first PDS are not entitled to
per diem for their family under section 5722 (which 5724(d) makes
applicable to current employee in OCONUS moves), while section 5724a(a)
specifically provides for family member per diem when an employee
transfers between old and new official stations. DOD follows section
5724(a).

1. Minimum Notice of PCS Move. “The regulations prescribed under this
section ... shall take effect only after the employee has been given
advance notice for a reasonable period. Emergency circumstances shall
be taken into account in determining whether the period of advance
notice is reasonable.” 5 U.S.C. 5724(j). As implemented in the JTR,
“The permanent duty reassignment/ transfer of any employee from one
PDS or DoD component to another, which is outside an employee's
commuting area, is effective after the employee has been given
reasonable advance notice (at least 30 days). ... DoD components should
give as much advance notice as possible to enable the employee to begin
the arrangements necessary when relocating family and residence.”

a. Exceptions to the 30-Day Notice Rule. “A reasonable advance notice
period should not be less than 30 days except when:

a. The employee and both the losing/gaining agencies agree on a
shorter period;

b. Other statutory authority and implementing regulations
stipulate a shorter period (see OPM regulations for specified
time frames); or

c. There are emergency circumstances.
JTR C1050-B.4

2. Underlying Concept. Employee entitled to ship household goods to an
overseas duty post may ship goods from or to any location, but the
maximum expense born by government is limited to the cost of a single
shipment by the most economical route from the employee’s last official
station to the new official station. 60 Comp. Gen. 30 (1980).

3. JTR Provision for moves to and between OCONUS PDSs focuses on
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dependent travel. When a current employee goes from a CONUS PDS to
an OCONUS PDS dependent travel may originate at the employee’s
PDS, some other place, partially or both, with limits on costs to an
alternate destination. JTR C7002-B.1.a. When the transfer is between
OCONUS PDSs, travel is authorized for the dependents to the new PDS,
or when an employee is authorized travel back to the actual residence
(i.e., back home), the employee may elect to have the dependents return
to the actual residence. JTR C7002-B.1.b. The major exception being
restrictions on dependent travel to the new PDS discussed in JTR Vol 2,
Chapter 12 “Evacuation and Adverse Conditions Travel.”

4. When the dependents did not accompany the employee on the initial tour
and the employee agrees to serve an additional OCONUS tour and
executes a renewal agreement, whether for the same or a different
OCONUS PDS, dependent travel is authorized from the employee’s
actual residence (i.e., the residence back home) or authorized constructive
cost from a different location. JTR C7002-B.4.

G. Recoupment & Waiver of Claims. For a discussion of the interaction of
Debt Collection Act of 1982 (5 U.S.C. 5514, 31 U.S.C. 3716), and
recoupment under the travel and subsistence provisions, see 64 Comp. Gen.
142 (1984). The DOD Civilian Personnel Manual states:

Waiver of Claims. Claims resulting from erroneous disbursement
of pay and allowances may be processed in accordance with DOD
7000.14-R. The foreign post and special incentive differentials
meet the definition of pay under 5 U.S.C. 5584.

DOD 1400-25-M SC 1250.6.3 (other references omitted).

H. Transfers Between Agencies. When an employee transfers from one agency
to another, the gaining agency pays the travel and transportation expenses.
The exception is when the transfer is the result of a RIF or transfer of
function, by agreement between the agency heads, either then gaining or
losing agency may pay the expenses. This exception does not apply to
“expenses authorized in connection with a transfer to a foreign country.” 5
U.S.C. 5724(e).

1. Where the employee had return travel rights and travels before the
transfer from one agency to the other is effected - then the losing agency
funds the relocation expenses. 65 Comp. Gen. 900 (1986).
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I.  Assignment to Overseas Location Where Dependents Are Not Allowed.
When an employee is assigned to an OCONUS location with “adverse
conditions” where dependents are not allowed, the government will transport
the employee’s dependents “to an alternate location” designated by the
employee or the dependents when it is impracticable to secure an employee’s
designation. JTR C12001-A & C, citing 5 U.S.C. 5725. The dependents and
HHG may later be moved to the PDS if the restriction is moved as long as the
employee has, or agrees to, 1 year at the station. JTR C12001-C. Otherwise,
the dependents and HHG will be moved to the employee’s follow-on PDS.

J. Permanent Storage Expenses for Household Goods & Personal Effects.
5 U.S.C. 5726(b); FTR 8302-8.1. This is technically known as non-
temporary storage (NTS).

1. New appointees and employees assigned to a permanent duty station
(PDS) OCONUS may be allowed storage expenses and related
transportation and other expenses for house-hold goods (HHG) and other
personal effects, when - the duty station is one to which he cannot take or
at which he is unable to use the items, or the head of the agency
authorizes the storage as in the public interest or for reasons of economy.
5U.S.C. 5726(b). NTS of HHG may be authorized in lieu of a HHG
shipment when the employee is assigned to an OCONUS PDS to which
HHG transportation is limited or where NTS is in the government’s best
interest or it is cost effective to do so. JTR C5154-A.2(b)-(c).

K. Household Goods (HHG) Transportation. FTR § 302-7; JTR C5150-
5180.

1. Eligibility. Employees transferring between CONUS/OCONUS official
duty stations, new appointees and employees returning to CONUS for
separation following completion of an OCONUS assignment are all
eligible for HHG transportation. JTR C5152.

2.  When Must HHG Transport Be Authorized. The language in the JTR
suggests that authorization for HHG transportation may be authorized
before or after the move, but if not authorized “the costs become the
employee’s responsibility.” JTR C5154-A.3 (what the instruction
actually says is that the HHG move “may be authorized for a PCS before
the PCS travel authorization is issued”).

3.  Maximum Weight. The maximum net weight for each employees is
18,000 pounds. JTR C5154-B. The items in storage count against the
maximum weight allowed to be shipped. 5 U.S.C. 5726(b); JTR C5154-
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B. The JTR emphasizes that, “Under no circumstances may the
Government pay any expenses associated with excess weight.” JTR
C5154-B note (bold italics in original). But, when government
furnishings are provided at OCONUS locations, HHG transportation at
